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JURISDICTIONAL STATEMENT 

The statutory provision sustaining the jurisdiction of 
this Court is D. C. Code, 1901, Sec. 226; D. C. Code, 1929, 
Title IS, Sec. 26; D. C. Code, 1940, Title 17, Sec. 101. The 
jurisdiction of the lower tribunal is based upon the fact 
that it is a court of general jurisdiction, including civil 
actions for the recovery of more than $3000, and the present 
action is in that class. The pleadings and facts disclosing 
the basis upon which the lower tribunal had jurisdiction, 
and this Court has jurisdiction on appeal to review the 
judgment, are: 

The complaint is against the Railroad and Terminal, in 
three counts, each claiming $10,000 Dollars damages, in¬ 
terest and costs. The first count contains nine paragraphs, 
the first six of which state the grounds of jurisdiction of 
the lower court, and allege that plaintiff had for many 
yealrs been a dining car cook in the employ of the railroad, 
on May 27, 1942, while so employed, he was suspended, 
and has never been restored to service, whereby he lost 
earnings of more than $200.00 per month; on July 2, 1942, 
the railroad went through the form of holding a hearing 
upbn alleged acts of misconduct, following which it assumed 
to dismiss him without just cause: about July 2, 1942, 
defendants undertook to cause his arrest, endeavored to 
have him imprisoned and to prevent him obtaining employ¬ 
ment with any railroad as dining car cook or otherwise. 
Paragraphs 7. S and 9 allege that on July 24, 1942, de¬ 
fendants maliciously, fraudently and without probable 
cause caused his arrest and detention by the Metropolitan 

Police of the District of Columbia for several hours on 

| 

that day and again on July 25, 1942, upon charges of 
criminal conduct—that on July 21, 1942, he had broken 
into and entered a certain dining car of the railroad in 
New Jersey, and had stolen, taken and carried away 
waiters’ price checks, cash money, watch and ring; and 
defendants denied plaintiff access to the Union Station, 
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threatened to lock him up or have him locked up if he came 
upon the premises, and with full knowledge that he had 
been employed by the Southern Railroad and it was neces¬ 
sary to pass through the station to perform his duties in 
such employment, refused to permit him to do so and caused 
him to lose said employment, and also prevented him obtain¬ 
ing employment with any other railroad: and plaintiff has 
been deprived of his liberty, unjustly accused, greatly 
humiliated, and put to great inconvenience, vexation, 
trouble and expense, has been unemployed and has lost 
compensation for services since May 27, 1942. and been 
unable to obtain employment with any other railroad, has 
been injured in his credit, good name and reputation, in 
the estimation of his friends and neighbors and with divers 
persons with whom he desired to have business (App. 1-3). 

The second count adopted the first eight paragraphs of 
the first count and alleged that on August 28, 1942, plain¬ 
tiff was in the City Postoffice, when he was maliciously, 
fraudently and without probable cause, caused by the de¬ 
fendants to be arrested by the Metropolitan Police of the 
District of Columbia and to be detained for a period of 
two days upon the same charges of criminal conduct as are 
set out in the first count, and during his detention he was, 
and the defendants caused him to be, beaten, battered and 
assaulted and paraded a number of times in the line-up 
of criminals or suspected criminals, and endeavored to 
cause various persons to make criminal charges against 
him, and unlawfully, wrongfully and without right, cause 
or justification searched his body and clothing and caused 
him to be so searched, and accused him and caused him to 
be accused of stealing rides on the railroad’s trains, and 
to be excluded from the premises of the I T nion Station and 
prevented him obtaining employment from any other rail¬ 
road (App. 3-4). 

The third count charged conspiracy, but the particulars 
of that count are omitted because the subject-matter was 
withdrawn during the trial. 
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The answers are not material to this appeal, except that 
the answer of the railroad asserted that the hearing on 
charges was in accordance with its practice and contractual 
obligations. (App. 6). 

At the close of the case, the first prayer requested by 
the plaintiff was for a directed verdict in his favor against 
the railroad in such reasonable sum as would fairly com¬ 
pensate him for the loss of employment (App. 136), which 
prayer was denied. (App. 142). 

The jury returned a verdict for defendants on May 23, 
1944, and judgment was entered accordingly. (App. IS). 
Motion was made within time to have verdict and judgment 
set aside and judgment entered in accordance with motion 
for directed verdict under plaintiff’s first prayer and to 
grant a new trial on the balance of the case, or in the 
alternative to grant a new trial of the entire case. (App. 
IS). This motion was overruled on June 26, 1944. (App. 
19). Notice of appeal was filed and appeal bond given 
within time. 

The detail facts are set out in the following Statement 
of Case and in the Argument. 

STATEMENT OF CASE 

Plaintiff filed three motions to require production, in 
reply to one of which defendants filed an affidavit of H. 0. 
McAbee, reciting an agreement between the railroad and 
Local Union No. 495, providing that no employee in service 
more than 90 days shall be disciplined or dismissed without 
an investigation, at a reasonable time prior to which he 
shall be appraised in writing of the precise charge against 
him. (App. 12). 

In his opening statement to the jury, plaintiff’s counsel 
quoted the foregoing provision of the Union agreement 
(App. 19), and defendant’s counsel discussed same at 
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length, (App. 20-1), which discussion was continued out of 
presence of the jury, during which plaintiff’s counsel said 
plaintiff is not suing for discharge or wages lost, hut refer¬ 
ring thereto as matters of inducement (App. 22). Like 
statements were made repeatedly throughout the trial. 

Plaintiff’s “investigation” was upon a letter to plain¬ 
tiff, dated June 5, 1942, signed by McAbee, and stating 
“in accordance with the rules of wage agreement under 
which you are working,” report at 10:30 A. M. on June 
12, 1942, for hearing upon unbecoming conduct and lan¬ 
guage to a car cleaner and a third cook, on May 27, 1942. 
(App. 24). The “investigation” was postponed to July 
2,1942. (App. 29). 

Late in the trial Vice-President Van Horn of the rail¬ 
road admitted that plaintiff’s dismissal was on grounds 
of which he had not been apprised (App. 92-3), because 
of which plaintiff’s first prayer was presented, for a 
directed verdict for earnings lost by wrongful dismissal. 
(App. 136, 142). 

Plaintiff testified that on May 27, 1942, he was second 
cook on B & 0 dining car, had been dining car cook since 
1920. that morning he reported for work in the Jersey 
City yards at 6:45. (App. 24). 

As to the charge with respect to car cleaner or iceman, 
as he was frequently denominated during the trial, plain¬ 
tiff said shortly after his arrival he asked the iceman as 
a favor to put ice in because they were getting a load of 
people at Philadelphia and a bunch of soldiers at Jersey, 
and offered to help him, the iceman started to cuss him 
out and said he would put ice in when he got ready; he 
iced all seven cars, and when he came back plaintiff was 
cooking, he didn’t even ask plaintiff to move, threw ice 

in the car and said “Get out of mv so and so wav. If vou 

• • • 

don’t like it come on out and hit the ground.” Plaintiff 
said he didn’t have time to fight, the people had to be fed; 
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the iceman kept cussing. (App. 24-5). The iceman did 
not deny this but said plaintiff asked him for ice, told 
plaintiff could not give it to him then because had his men 
icing the rest of the train, plaintiff demanded ice and said 
if he didn’t get it immediately food in ice box would spoil, 
told him couldn't help it, words lead to words, he got 
quite abusive (App. 40); and the iceman said, “When men 
work together on a railroad, there are no sweet lilies 
amongst us.” (App. 42). He further said plaintiff used 
profanity and he thinks he used some, plaintiff first. (App. 
40). ; Plaintiff further said that Robert Lee Ray was then 
in the pantry and asked plaintiff to tell iceman to give 
him ice so that he could get working as quick as possible, 
did so “but he wouldn't pay me any mind,” (App. 25), and 
plaintiff also said John W. Runyon saw the incident with 
the iceman, was in the linen locker getting his linen out. 
(App. 25). The iceman did not deny plaintiff’s statement 
about the request of Ray nor did the defendants produce 
either Ray or Runyon. 

With respect to the charge concerning third cook, plain¬ 
tiff said that between 7:30 and 8 o’clock, while he was 
busy doing his work, the third cook came in drunk and 
late, telling where he had been the night before, slobbering 
at the mouth, changed his clothes full of cinders, plaintiff 
had all his food, muffin batter and stuff ready to cook, and 
told head cook that third cook better get out, had to make 
breakfast, but third cook kept changing clothing over food, 
told him not to do so. “germs and tilings,” lie dumped 
trash and things from his pockets over food which people 
had to eat, plaintiff said some lady’s baby could get hold 
of trash and cinders and he would be up for cooking bad 
food, third cook kept cursing plaintiff, so asked chef to 
make him go out and chef told him to go up in day coach 
and change clothes, he wouldn’t do so but stood in hall 
cussing, saying all kinds of dirty, common, nasty things, 
plaintiff kept on doing his work, he came back in kitchen, 
never washed his face or nasty hands (App. 25-6). None 



of this was denied. Michael, the steward, did not testify 
but in his report, which is part of the report of the * * investi¬ 
gation, '' said he heard some argument between second 
and third cooks, the latter was out in the hall changing his 
shoes, Michael told him to quit arguing (App. 95). John¬ 
son. the chef, did not testify but he is quoted in the report 
of the “investigation " to have said he told third cook to 
dress outside as plaintiff didn't want him in kitchen, he 
wanted to put his shoes on and told him to go to body of 
the car so they could get on with work, when he came back 
they started to argue and he asked them to stop. (App. 
9S). Rother, the third cook though not a witness at the 
trial, is reported in the “investigation'' to have said that 
the chef told him to go out in the hall to change. (App. 97). 
Plaintiff testified that when Rother came back he had a 
sharp knife in his hand, told plaintiff he would cut his 
throat, plaintiff told Michael that Rother was drunk and 
threatened to cut plaintiff. Michael told Rother he was 
raising Cain, but he kept on cussing plaintiff: plaintiff 
reported to Superintendent Bulling at Jersey City, who 
told Rother he was drunk, to cut this out and quit arguing, 
and told plaintiff not to say anything to him, to work his 
way to Baltimore and he would have a man on for relief, 
no use staying on car and having trouble (App. 26). No 
one of these statements was denied, nor was Michael, 
Rother, Johnson or Bulling called as a witness. 

Plaintiff testified that Michael wired for a substitute 
second cook (App. 26), and when reached Baltimore plain¬ 
tiff was told to report to the office but Michael said to work 
his way to Washington to help out, did so, Michael then 
told him to report back to Baltimore, which he did, when 
he was given a slip to go out on a train, but Hale, Chief 
Clerk, said he had been written up and would first have 
to see McAbee, asked to see the letter and for an explan¬ 
ation as to what it was about, but he said he wasn’t going 
to explain anything. (App. 27). Though Hale was pro¬ 
duced by the defendants, he did not deny the foregoing. 
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Plaintiff testified Hale told him the hearing would be 

set for July 2 ‘‘in McAbee’s office in person” (App. 29), 

but McAbee was not present during the hearing (App. 3S). 

McAbee said he delegated Hale, his representative, to hear 

the matter (App. 73), and Hale said the proceedings were 

stenographieally reported by Lynch, who is now in the 

Army, could not say at what place, thinks in Virginia, 

somewhere in this country so far as can recall, was in 

• 

Hale's office about 10 davs before trial but did not trv to 

• • 

make arrangement for him to come to trial or take his 
deposition, didn't know anything about trial 10 davs ago. 
(App. 66-7). No one was produced to testify to correct¬ 
ness of report of “investigation.” 

Plaintiff left Washington night of July 19th, reached 
Jersey City morning of 20th, and left Jersey City that 
evening on 6 o'clock train, reaching Washington at 10:40. 
(Abp. 39-40); on July 24th went down town and when 
returned received card from Bonnacrosv and Stanton, 
detectives of No. 9 Precinct, with information they had been 
there inquiring for him and had left word to be at No. 9 
at S o'clock that night without fail, or they would get him 
and lock him up (App. 39). 

Stanton testified that he called at plaintiff’s home, ac¬ 
companied by Hayden, Bonnacorsy, James and Nicholson, 
left word they wanted to see him, James and Nicholson 
who represented the railroad came to him by direction of 
Cox in charge of No. 9, said they wanted to talk to plain¬ 
tiff about some cars being broken into in Jersey (App. 
120 - 1 ). 

Cox did not testify. He is not the same person who 
testified at pp. 111-16 of the appendix. 

Bonnacorsy said they were investigating some case, did 
not recall what it was, from whom the complaint came or 
who he was investigating, Hayden stayed in car, James 
and Nicholson were not with them. Didn’t know that the 
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man who wanted to see him was James, didn’t see either 
James or Nicholson before going to plaintiff’s house, Cox 
didn't give instructions in regard to plaintiff. (App. 66-S). 

Hayden said he made investigation with respect to plain¬ 
tiff, accompanied by Bonnacorsy and Stanton, remained in 
the car while thev went to the house, thev said had left 

» 7 * 

card for him to come to No. 9 (App. 103). “We had an 
investigation, some case,” not in position to tell now, it 
has been so long; could have been a felony, was a felony, 
would not say whether housebreaking or grand larceny, 
had information that man named Carter was suspect, that 

“a Carter did live at this.on Third Street,” can't 

say from whom got information, didn't see James and 
Nicholson that day nor did they accompany witness, Cox 
didn’t send witness with them to that place. (App. 104). 

James said that on July 24, 1942, he was not at No. 9, 
knew Cox then, didn’t come to Washington by direction of 
anybody to get information about plaintiff, was not told 
plaintiff was wanted for any purpose, never talked to any¬ 
body about him (App. 74-6): did come to Washington 
several days prior to July 24th to see Cox at No. 9 and talk 
about plaintiff, asked what lie knew about him. didn't tell 
him anything, did tell him about plaintiff coming down and 
having trouble with dining car employees, told him nothing 
else, didn’t ask him to get plaintiff in so witness could see 
him and Cox gave no instructions to anybody while witness 
was there, doesn't know of any that he did give, it is not 
true that on or prior to July 24th Cox called Bonnacorsy, 
Stanton and Hayden and told them to go with witness to 
see plaintiff, and he didn’t go with them to 612 Third 
Street. (App. 77-S). 

Nicholson, who is a B & O police sergeant, flatly con¬ 
tradicted James, saying he was called by Capt. Wright 
of the B & 0 police of Baltimore and told to meet James 
on train at Union Station, did so, and went with James to 

No. 9 where talked with Stanton. Havden and Bonnaeorsv 

• • 
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in regard to plaintiff, wanted to see plaintiff about some¬ 
thing that happened in Jersey City, all witness knew was 
what James told him, a dining car had been entered and the 
desk of some one broken into and had information that 
plaintiff was in city on that day, went to plaintiff's house 
and witness sat in machine with Hayden and James and 
the others went to the door (App. 131), when they came 
back said had left word for plaintiff to come by the station 
that night, he and James were here together about plain¬ 
tiff on two succeeding days in July, 1942, and when got 
to Xo. 9, Cox called in Stanton and the other two and told 
them to go with witness and James to see plaintiff. (App. 
132-33). 

Plaintiff further testified that on July 24th he went to 
Xo. 9 about 7:30 in response to message, reported to the 
man on desk who took his name and wrote it on book, and 
took plaintiff up to the back room and locked the door, 
about S:15 Stanton and Bonnacorsy came, they unlocked 
door and took him to another room and locked the door. 
(App. 44). 

Stanton said that evening plaintiff was in the detective 
room, he went in and saw him. “Q. How did you go in? 
A. Walked in through the door. Q. Don’t you have to 
unlock the door to get in there? A. You go up stairs and 
then you have to unlock a door to walk in,” believes 
Bonnacorsy was with him, not certain. (App. 123). 

Bonnacorsy denied that plaintiff was locked in the room. 
(App. 66). The “man on desk” did not testify, and plain¬ 
tiff does not know his name. (App. 62). 

Plaintiff further testified that Bonacorsy said man who 
wanted to see plaintiff was out of town, will be here 
tomorrow morning, didn’t say who it was, and asked him 
to be there at 9:30 o’clock “I got orders to hold you but 
I am not going to hold you.” (App. 45). Bonnacorsy did 
not denv this. 
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Plaintiff went back next morning at S o’clock, reported 
to man at desk who sent him in a little room to sit down. 
Stanton and Bonnacorsy told him to wait until man came 
they talked about yesterday, about 11:40 James and Nichol¬ 
son came, Nicholson grabbed plaintiff on arm, asked Nichol¬ 
son what was trouble, he said would have plenty of time to 
find out. Then James and a bodyguard came out, James 
grabbed plaintiff and asked what he was doing on car on 
morning of 21st, plaintiff said he was not there that morn¬ 
ing, James said not to tell him that you so and so “I will 
bust you in the mouth,” he said had it on paper that John¬ 
son reported that at 6 o’clock that morning plaintiff had an 
iron bar prying car open and taking two rings, $50.00, a 
watch and some whiskey, and plaintiff said he had not been 
in the car, .James had about nine sheets of typewriting in 
his hands, kept on cussing and hitting plaintiff in the 
mouth, plaintiff got up and walked out and James said 
‘I will get you’.” (App. 45-6). 

James testified that he was at No. 9 morning of July 25, 
1942, plaintiff was there when arrived, asked what witness 
wanted to see him about, replied about coming down on 
dining car to platform here; Nicholson was also there, 
went in room with witness, don’t know .how plaintiff 
happened to come to station to see witness, hadn’t told 
anybody or left word for him to come, and hadn’t come by 
directions of anybody to get information about plaintiff, 
was not told that plaintiff was -wanted for any purpose, 
was trying to get in touch with him for around a week 
and a half, because understood on different occasions he 
was going down to station when trains would back in and 
getting in with dining car crew’s, and w’anted to know* w’hat 
his cause wras down there, understood that from witness’ 
chief, H. L. Denton, w’ho told witness to see w’hat he could 
find out about it. (App. 75-6); yet Denton produced on 
subpoena duces tecum Exhibits 24 and 25, dated July 22nd, 
declaring that plaintiff ‘‘possibly may have done the job” 
of breaking into car in Jersey City, and “will send James 
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to Washington to have negro picked up and questioned.’’ 
(App. 134-5). James further said on morning of July 25th 
met Nicholson at Washington Terminal, had no prior 
appointment (App. 79), had made no arrangement for 
plaintiff to be at No. 9 (App. SO). Again Nicholson flatly 
contracted James, saying that he was called on the phone 
by the station house and told plaintiff would be there 
around 9 o’clock, notified Baltimore. James came over, 
witness met him, and they went to station house. (App. 
131). 

Plaintiff also said that about August IS he went to see 
White of Seaboard, had worked there before, told him 
trouble with B & 0, said wait a couple of days, would write 
B & 0 and get record, and when went back White said 
didn’t need any cooks, plaintiff said he had an ad. in paper 
for cooks and he said could not use plaintiff, asked to show 
record or statement he got from B & 0 and he said was 
not allowed to do that (App. 49). This was not denied. 
White was not produced. Plaintiff said went to Southern 
R. R., was told needed second cook that night, get his bag 
and come right back, did so, Peale, of Terminal, saw him, 
asked what he was doing, told him had just been hired as 
second cook on Southern, said didn't want plaintiff around, 
had orders from B & 0 to watch him, “because you are 
nothing but a thief and burglar breaking in dining cars. 
I have orders to keep you off these premises and keep 
close watch on you. Get your bag and get out of here.” 
(App. 49-50). Peale said no such conversation took place, 
that Tolson, whose office is in Union Station, is Manager 
of Terminal, had no orders from him or any superior to 
keep plaintiff off property (App. 133), and plaintiff further 
testified that after being put off property by Peale. he went 
to see Tolson, told him what had happened, he said to go 
down and see Capt. Palmer then in charge of Terminal 
Police, but found he was away sick and probably would 
never be back, was referred to Peale, who said if plaintiff 
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didn't get out would knock his brains out, and marched 
him out of station, saying had better not be caught on 
premises again, had picture of plaintiff and showed it to 
him. (App. 50). None of this was denied by either Tolson 
or Peale, and Tolson did not testify. 

Plaintiff said man named Copeland got hit by a taxicab 
around August 21, went with him to Peale’s office, who 
said “I told you to stay out of here * * * I have orders 
from B & 0 to keep close watch on you. If I catch you on 
these premises again I am going to lock you up.” (App. 
50-1). Albert Lyman, a lawyer in practice here for more 
than 15 vears, said that he went to the Fnion Station and 
talked with Peale about Copeland case, who said if he was 
a friend of plaintiff to tell him to stay away from Union 
Station, or we are going to lock him up if he comes around 
here, we don’t want him around. (App. 129). Peale said 
believes around August 21 saw plaintiff in office or on 
Terminal property with man named Copeland, didn't at 
that time order plaintiff off property, thinks he came to 
witness’ office alone, and never told Lyman if he were a 
friend of plaintiff to tell him to stay away from Terminal 
property. (App. 133). 

Plaintiff further testified that he saw James in Baltimore 
about August 5, when he said had orders from McAbee to 
look plaintiff up and bring him in (App. 51). Neither 
McAbee nor James denied this. 

Plaintiff further testified that, on August 2S, 1942, when 
passing through station, Peale pointed out witness to Cox 
and Groves, of Metropolitan Police (App. 51), plaintiff 
went through station to Postal Savings, Cox and Groves 
followed, another B & O cook joined plaintiff and as started 
to go out Groves grabbed plaintiff, said wanted him for 
robbery or burglary, carried him to station, Lt. Cunning¬ 
ham was standing there and Groves said ‘‘I have got your 
man. come down and identifv him,” Cunningham said 
would as soon as reported to Captain. (App. 51). 
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Groves testified that when he appeared at City Post- 
office that day and saw plaintiff he had not been at Union 
Station, went in Postoffice from east end, noticed plaintiff 
and as people would leave windows he approached them, 
said somethin^ and usuallv tliev walked awav, sometimes 
they had short conversation with him, guesses watched him 
for about l 1 /* hours and plaintiff “then joined another 
man near the east end of the Union Station; I mean the 
Postoffice,” stopped them as they walked out east exit of 
Postoffice, asked for identification, other man showed his 
but plaintiff said “I won't show you fellows a G-d thing,” 
said he had been in to see Postmaster and they said would 
go back with him and see Postmaster but he said would 
not go anywhere with them, each time used an oath, he said 
he even knew the President, got so loud and swore so much 
placed him under arrest for disorderly conduct. (App. 
105-6). This was denied by plaintiff. (App. 133). Groves 
did not go to any of the people plaintiff approached and 
ask what he had said to them and did not go to see Post¬ 
master. (App. 109). Groves and Cox took plaintiff through 
concourse to police room (App. 106), called wagon and 
he was sent to Xo. 1 Precinct, (App. 107) didn't see 
Peale or Cunningham between Postoffice and detective 
office in Station, before went to Postoffice were not in 
concourse of Terminal with Peale and Cunningham, they 
did not point out plaintiff, and when went by with plain¬ 
tiff in custody neither of them said “that is the man” 
or “we have the man you want” or anything of that 
sort (App. 10S), told plaintiff charged with disorderly 
conduct (which plaintiff denied—App. 133) and he said 
wouldn't put up collateral (App. 107). When plaintiff 
refused to show identification, told him would charge with 
disorderly conduct, thinks he told his name while waiting 
for wagon, thinks charge of disorderly conduct was placed 
against him that evening about time lawyer came down, 
he was booked at 11:35 A. M., picked up at 11:15, they 
booked him when he was brought into station, last looked 
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at book yesterday morning (App. 109), told him was charg¬ 
ing with disorderly conduct right there at Postoffice, was 
arrested for disorderly conduct, sent him to lineup before 
charged him, if had charged with disorderly conduct when 
first sent him to station he could have put up money and 
left but wanted photograph and finger prints so held 
charge off until line-up (App. 109-10). He was charged 
with investigation at 11:35, imagines that was put on book, 
didn’t see book at No. 1 (App. 110). Neither witness nor 
Cox said wanted him for robbery or burglary (App. 110), 
thinks disorderly charge was placed against him after 
conversation with Lyman (App. 111). Yet Cox said lie 
told plaintiff lie had privilege of posting collateral and 
being released but he said he wouldn’t do it (App. 115). 
Cox also said that in Postoffice observed plaintiff going 
from one window to the other and talking with different 
ones “later on, he came out of the station—Q. Out of the 
Postoffice? A. He came out of the Postoffice” Groves and 
witness approached them, plaintiff said not going to show 
a G-d thing, was in Postoffice to see Postmaster (which 
plaintiff denied—App. 133), offered to go with him to have 
Postmaster identifv him but he refused and said knew 
the President, was rather abusive and used other profanity, 
placed him under arrest, took him to police room at Station, 
he was placed in wagon and sent to No. 1 (App. 111-12), 
had not been in Union Station that morning before going 
to Postoffice, on way from Postoffice to detective office 
didn’t see Peale and Cunningham, they never did point 
plaintiff out, and when taking him to station neither of 
them said “we have got the man you want,” didn’t see 
them before or during time had plaintiff in custody (App. 
112-13), first told plaintiff arresting for disorderly conduct 
when he first approached them, exhibited badge, he started 
using profanity and became abusive, told him the minute 
he used profanity, never mentioned to him robbery or 
burglary (App. 113-14). Charge of disorderly conduct 
placed against him on books at No. 1, won’t be positive as 
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to exact time but was placed that day, is quite sure Groves 
placed charge, “we were both together” (App. 115). 

Plaintiff also said Cox and Graves took him to detective 
room in Union Station, said wanted him for robbing a car, 
another car here in Washington, one having been broken 
into in Jersey City and one in Washington, in detective 
room asked plaintiff if he broke into car out in yard and 
plaintiff said no. Groves hauled off and busted him in the 
lip, hit him on side of head, plaintiff got up and started to 
cry, Cox hit him in stomach, and said if he got up again 
would take his blackjack and bust his brains out (App. 51). 
Wagon came, Cox and Graves got in and rode to head¬ 
quarters with plaintiff, took six different finger prints and 
six sets of pictures, Cunningham came in, put his hands on 
plaintiff and started snatching him around, they took him 
in back room, Cox snatched him around and said, “I knew 
we would get you. We have been trying to get you for a 
long time. I knew we would pick you up sooner or later,” 
then they beat him up again, kicked him in stomach, 
Cunningham, Cox and Groves present. Groves and Cox 
did beating, had him sign name on finger prints, took him 
back to Captain's desk and told him charging with robbery 
and burglary, didn't say where it was, then took him to 
No. 1. (App. 51-2). 

Groves testified he and Cox hadn’t been at Union Station, 
thev went into Postoffice from east and “watched Carter 
I guess for about an hour and a half, and then he joined 
another man near the east end of the Union Station; I 
mean the Postoffice.” (App. 105-6). He was sent to No. 1, 
“we gave them—we left word with them to send him to line¬ 
up that evening,” didn't see plaintiff struck or abused in 
any way at any time (App. 107), as recalls witness didn’t go 
to No. 1 that day, sent plaintiff from Union Station to No. 
1, not to headquarters, might and might not have gone to 
headquarters during day, don’t recall, don’t know whether 
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went in police car with plaintiff to headquarters. (App. 

110 ). 

Cox testified he and Groves were on way through Post- 
office, observed plaintiff (App. 110), sent him to Xo. 1, 
during entire time had plaintiff in custody no one touched 
him, witness did not hit him in stomach, never hit him or 
had occasion to do so (App. 112-13), didn't go with plaintiff 
to Xo. 1 (App. 114). 

Plaintiff said they took him back to headquarters to 
line-up that night and said had him for burglary and 
robbery, tried to press charge of another car on railroad 
property, carried him back in wagon and beat him up 
again, slapped him around, kicked him in stomach, locked 
him in jail room, had colored man come around and try to 
identify him, had plaintiff take his hat off, walk sideways, 
crawl on hands, bend over and turn all around, put his 
hat on and take it off, kept this up for 15 minutes, Peale 
was there and showed photographs to boy who said didn't 
know plaintiff, then took him back and beat him up again, 
saying “We are going to beat it out of you.” (App. 82). 
Peale did not deny that he showed the photographs, nor 
did he, Groves and Cox deny any of the foregoing state¬ 
ments, except that plaintiff was beaten. 

Plaintiff said they then got Sergt. Xicholson who said 
they wanted him to put a charge against plaintiff but he 
wasn’t going to have anything to do with it (App. 52-3). 
Sergt. Xicholson did not testify. He is not the Xicholson 
who testified at pages 131-3 of the appendix. 

Plaintiff said they put him back in cell at S:30 and 
locked him up for night, this was all on August 28th, had 
nothing but an iron bed to sleep on and nothing to eat 
(App. 53). Xone of this was denied. 

Plaintiff further testified that next morning about 9:30 
he was called out of cell again for another line-up, had 
another colored fellow, put him through the same thing. 
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said didn't know plaintiff, begged him to say he did, then 
they put plaintiff back in cell, took him back to line-up 
that night about 6:30, put him on stand again, all the 
detectives looked at him, they read it out that he had been 
breaking in dining cars and riding without transportation, 
one of the men asked if he wasn't there last night, said he 
was, the man told him to get off the stand. (App. 53). 
None of this was denied. 

Plaintiff further testified that Peale was there, grabbed 
plaintiff, snatched him around, searched his pockets, tore 
things out of them, pushed him around and said ‘‘I ought 
to bust you in the mouth,” plaintiff said he hadn't done 
anything and Hayden said “We ought to beat his brains 
out." (App. 53). Though Peale testified for the defendants, 
he denied none of this except to say that he didn’t strike 
plaintiff “at that time” limiting even this statement to 
the day of August 28th (App. 119), and although Hayden 
was called as a witness for defendants, he did not deny the 
foregoing statements. 

i 

After a while the Captain said plaintiff seemed to be a 
pretty clean fellow, worked every day for his living, and 
told Groves better let plaintiff go. Groves called up Lyman, 
a lawyer, who came down and got plaintiff out (App. 53). 

Albert Lyman testified he is a lawyer, been practicing 
in this District over 15 years, is now in the Navy where he 
voluntarily enlisted, has known plaintiff 10 or 12 years, 
believes it was a Saturday night, August 29, 1942, around 
6:30 or 7, he got telephone call from Cox who asked if 
knew plaintiff and what he knew about him, Cox said he 
was locked up at headquarters and was asking for witness 
to come down, went down, talked to plaintiff a few minutes 
and to Mansfield, Acting Chief of Detectives, at length 
asked what were they holding him for, he said for investi¬ 
gation, had locked him up the previous day, detectives had 
stopped him in Postoffice and asked for draft card which 
he showed but got rather indignant about being questioned. 
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wanted to know what it was all about, got a little loud, 
locked him up for investigation, witness asked to release 
him because he didn't want to stay in jail over Sunday, 
said didn't know about it, seemed to be some robbery in 
railroad car had to look into, railroad detectives said some 
cars had been broken into in New Jersey and plaintiff was 
connected with that, wanted to investigate, might hold him 
for some days, Mansfield made these statements, witness 
told Mansfield plaintiff was all right, had known him for 
years, not a bum or crook, 0. K., just a working fellow, 
ought to let him go, was sure he had not done it, told 
Mansfield understood railroad had investigated matter 
already, talked back and forth, witness asked to place a 
charge so could get plaintiff out on bail or bond, Mansfield 
suggested disorderly conduct, because plaintiff had been 
cussing out detectives and police officers, witness suggested 
making it $5.00 collateral, Mansfield agreed and telephoned 
to Xo. 1 to accept $5.00 collateral on disorderly conduct, 
told witness to take plaintiff down to Xo. 1, did so, when 
got there fellow at desk got plaintiff's money out of en¬ 
velope, posted $5.00 over counter, plaintiff protested about 
forfeiting collateral, wanted to try case. Being asked 
whether was told by Mansfield or anybody else there was 
or was not a charge against plaintiff, witness replied they 
told him he was just being held for investigation, remem¬ 
bers distinctly they wanted to look into railroad robberies 
(App. 129-131). Lyman is not interested in this suit, has 
not even seen pleadings. (App. 131). Mansfield did not 
testify nor did “fellow at desk at Xo. 1.” 

Plaintiff was not the one who broke into car in Jersey 
City, but it was man named James Ellis, who was indicted 
therefor, confessed and was sentenced (App. 48-9). Xot 
onlv so, but defendants “admit freelv that Carter was not 
in Jersey City” at the time thereof, and the following 
transpired: “The Court. And do you admit that the 
company knew he was not there when they charged him 
with it? Mr. Gower. Yes, sir. We knew prefectly he was 
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on his wav to Washington. The Court. Then whv did vou 
charge him with it, if you did? Mr. Gower. We did not. 
Does your Honor want to hear me on that? The Court 
I will hear your witness on that.” (App. 65). 

Plaintiff testified he was detained by police both August 
2Sth and 29th. Groves and Cox testified lie was only de¬ 
tained one day. August 28th, Groves saying Lyman, attor¬ 
ney for plaintiff, came down the evening of August 2Sth 
and he was released that night (App. 107). wouldn't swear 
when he was released but don’t believe it was later than 
S o'clock, (App. 10S), was under impression was released 
same day was arrested. (App. 10S). He was asked on 

direct examination ‘‘when did vou sav Mr. Lvman came 

• » • 

there?" and he said “I though it was the 28th.” This was 
immediately followed by the following question and answer: 
“Q. It was the 2Sth. A. Yes” (App. 108), thinks charge 
of disorderly conduct was placed that evening “about the 
time the lawyer came down” (App. 109). Cox was most 
specific. After testifying that plaintiff was not locked up 
over night, that lie was sent to No. 1 and not to head- 
ouarters and that he talked to Lvman that same nisht at 

* • C- 

headquarters, he further said he was “just as sure that 
he talked to plaintiff's counsel that night as he is that 
plaintiff was sent to No. 1 and not headquarters,” (App. 
114-15). Lyman said that when he saw Mansfield at head¬ 
quarters Mansfield told him that they locked plaintiff up 
the previous day (App. 129). That he was locked up over 
night is conclusively shown by the conceded facts that he 
was arrested on August 2Sth, and when Lyman finally got 
him out he signed a receipt dated August 29, 1942. (App. 
128-9). 

Plaintiff's Exhibit 20 is a statement left by plaintiff with 
McAbee’s Secretary and recites his visits to No. 9 Precinct 
on July 24 and 25, that Terminal detectives said had heard 
plaintiff was going around breaking into B & O dining 
cars, had notice from B & O to keep eyes on plaintiff. 
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Terminal police all knew him well, will not let him work 
for any railroad out of or in Washington because notified 
had been in jail for breaking in B & 0 dining car, and 
James said had orders from McAbee to look plaintiff up 
and give his address to Washington police to lock him up 
in jail (App. S3-4). 

Exhibit 19, attached to Exhibit 20, is letter August 24, 
1942, from McAbee’s Secretary to McAbee, which said 
plaintiff was in office a second time that afternoon, wanted 
to know what McAbee was going to do about his having 
been arrested on July 24th in connection with some one 
breaking into dining car and stealing steward’s cash money, 
plaintiff said James was acting on McAbee's orders, or 
at least told plaintiff he was, and wants to know what 
McAbee is going to do about it and unless advised about 
withdrawing charges is going to handle matter further 
in view of some one else having been caught at Jersey 
City for it, and concludes with statement plaintiff would 
like to see McAbee Wednesdav or Thusdav, otherwise will 
have to do something else (App. S2-3). 

Exhibit 18 is letter from McAbee to Denton, August 31, 
1942, asking him to read memorandum. Exhibit 19 “pre¬ 
pared by my Secretary in connection with the Richard 
Carter case,” and which says plaintiff has been endeavor¬ 
ing to see McAbee about his being picked up at Washington 
in connection with robbery of Dining Car 10G4. Jersey City, 
notes that plaintiff states James said McAbee had him 
locked up, and McAbee comments it is unfortunate if James 
did make such remark, and asks what charges James pre¬ 
ferred against him. The letter concludes with notation that 
plaintiff wants to know what is going to be done about 
withdrawing charges. (App. S2). 

Exhibit 17 is letter, September 9, 1942, from Denton, 
General Superintendent Police, B & 0, to McAbee, “Sub¬ 
ject: Robbery of Dining Car 1064 in Jersey City yards on 
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the night of July 21, 1942—suspect, Richard Carter/’ and 
it says plaintiff’s statement that McAbee had him arrested 
is not correct, was never arrested, nor were charges pre¬ 
ferred. no occasion to withdraw charges, “If McAbee 
recalls from his conversation with James, it was impossible 
for James to talk with Carter w'hile he w*as in police head¬ 
quarters at Washington since Carter never gave him the 
opportunity.” (App. SI-2). 

McAbee testified that he never had any talk with James 
about plaintiff, being then shown the last mentioned Ex¬ 
hibit 17, he said “Well, yes, I withdraw* that statement 
front this letter here,” couldn’t say wiien he had talk with 
James about plaintiff, cannot recall conversation except 
plaintiff had been dismissed and witness knew there w*as 
some question about his being involved in robbery of car 
at Jersev Citv, could not sav whether it was before or 
after James’ visit to Washington on Julv 25th, saw James 
off land on on occasions, and after again reading Exhibit 
17 said presumed it w*as after visit of July 25th, and that 
to his knowledge had not talked with James about plain¬ 
tiff prior to July 25th (App. 80-1). 

Denton w*as subpoenaed by plaintiff to produce all cor¬ 
respondence, papers and memoranda in his custody or 
possession relating to plaintiff, and he produced three 
papers, Exhibits 24, 25 and 26, and said both James and 
Nicholson are under him, his own title is General Superin¬ 
tendent of Police, B & 0, and title of T. L. Rowe is 
Superintendent of Police eastern lines. (App. 134). 

Exhibit 24, July 22, 1942, memorandum for McAbee, 
states Bulling called this morning, said Diner 1064 broken 
into last night, mentioned that plaintiff, discharged em¬ 
ployee, was in Jersey City yesterday, was seen going into 
yards at 4 P. M., “and possibly may have done the job,” 
signed “E. H. S.” initials of Sherman, subordinate to 
McAbee and superior to Hale. (App. 134-5). 
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Exhibit 25, July 22, 1942, bearing initials “H. L. D.” 
states gave information to clerk in New York to give to 
Yesely, Superintendent of Police, New York lines, list of 
stolen goods and data on stolen check, “Will send James 
to Washington to have negro picked up and questioned.” 
Signed “T. L. R.”, who is T. L. Rowe. (App. 135). 

Exhibit 26, July 23, 1942, McAbee to Denton states, “I 
presume you have received copy of Jersey Central Police 
Department’s report covering robbery on Dining Car 1064 
on July 22nd,” and calls attention “to the last two para¬ 
graphs containing inference that may be Richard Carter 
had some connection with this.” (App. 136). 

RULES INVOLVED 

(All emphasis ours) 

GENERAL RULE 17 (i) OF THIS COURT 

“Points not presented * * * according to the rules of the 
court, will be disregarded, though the court, at its option, 
may notice and pass upon a plain error not presented or 
assigned.” 

FEDERAL RULES OF CIVIL PROCEDURE 

1. “• * * They (the Rules) shall be construed to secure 
the just, speedy, and expensive determination of every 
action.” 

8(e)(1) “* * *No technical forms of pleading or motions 
are required.” 

S(f) “All pleadings shall be so construed as to do 

substantial justice.” 

34. “Upon motion of any party showing good cause 
therefor and upon notice to all other parties, the court in 
which an action is pending may (1) order any party to 
produce or permit the inspection and copying or photo- 
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graphing, by or on behalf of the moving party, of any 
designated documents, papers, books, accounts, letters, 
photographs, objects, or tangible things, not privileged, 
which constitute or contain evidence material to any matter 
involved in the action and which are in his possession, 
custody or control: * * * 99 

43(by “A party may interrogate any unwilling or hostile 
witness by leading questions. A party may call ar. adverse 
party or an officer, director, or managing agent of a public 
or private corporation or of a partnership or association 
which is an adverse party, and interrogate him by leading 
questions and contradict or impeach him in all respects as 
if he had been called by the adverse party. • * *” 

54(c). “* * * Except as to a party against whom a judg¬ 
ment is entered by default, every final judgment shall grant 
the relief to which the party in whose favor it is rendered 
is entitled, even if the party has not demanded such relief 
in his pleadings.'*' 

61 . “No error * * * in any ruling or order or in anything 
done or omitted by the court or by any of the parties is 
ground for granting a new trial or for setting aside a 
verdict or for vacating, modifying, or otherwise disturbing 
a judgment or order, unless refusal to take such action 
appears to the court inconsistent with substantial justice. 
The court at every stage of the proceeding must disregard 
any error or defect in the proceeding which does not affect 
the substantial rights of the parties.” 

STATEMENT OF POINTS 

i 

Tlie concise statement of points and the amendment 
thereto are set out at pp. 151-3 of the appendix. We have 
re-arranged them and reduced the number, including one 
additional point as follows: 
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I. Plaintiff was entitled to a directed verdict against the 
railroad in such reasonable sum as will fairly compensate 
him for loss of employment because his dismissal was on 
grounds of which he was not apprised; or at least to an 
instruction that the jury should award him such compen¬ 
sation if they should find that his dismissal was in whole or 
in part upon grounds of which he was not apprised. 

II. Stanton having testified that when lie went into the 
room where he found plaintiff he had to unlock the door to 
walk in, the Court should not have commented that lie did 

, not know how to interpret that testimony. 

III. The Court should have striken the voluntary state- 
. ment of Bonnacorsy that “whenever any body is detained, 

we don’t keep them in the room; we have a cell block in the 
precinct station for any body that is detained.” 

IV. The Court should not have sustained the objection to 
the question to McAbee “I understood you to say this 
morning that you did not have time to be present at all 
these hearings concerning these employees; is that right?” 

V. The Court should not have stopped the cross exami¬ 
nation of Cox as to his ability to remember everything he 
did on everv dav of even* one of thirtv-one vears, and 
should not have commented “that is not a fair question.” 

VI. The three motions to require production should have 
been granted. 

VII. It was an abuse of discretion to denv the motion for 
new trial. 


SUMMARY OF ARGUMENT 

I. In an action to recover damages for wrongful dis¬ 
missal from employment, false arrest and imprisonment, 
assault and battery, where there was an agreement that 
there should be no dismissal without an investigation, a 
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reasonable time prior to which the employee should be 
given written notice of the precise charge against him, and 
plaintiff's counsel not only stated at the outset that the 
matter of dismissal was only one of inducement, but 
repeated this statement until the Vice-President of the 
dismissing defendant admitted that the dismissal was in 
part for matters of which plaintiff had not been apprised 
at any time, the trial Court should have permitted the 
plaintiff to recover damages for wrongful dismissal, parti¬ 
cularly in the light of the provisions of the Federal Rules 
of Civil Procedure, that the rules should be construed to 
secure the just determination of every action and to do 
substantial justice, the Court at every stage of the pro¬ 
ceeding must disregard any error or defect in the pro¬ 
ceeding which does not affect the substantial rights of the 
parties, and every final judgment other than one by de¬ 
fault shall grant the relief to which the party is entitled, 
even if he had not demanded such relief in his pleadings. 

IT. In such an action, plaintiff having testified that he 
had been locked in a room, and a police officer having 
testified that when he went to see plaintiff he had to unlock 
the door in order to enter the room where plaintiff was, 
which testimony was clear, unambiguous and unequivocal, 
the trial court should not have commented to the jury that 
he did not know how to interpret that testimony. 

TIT. An important point in the case being whether plain¬ 
tiff was locked in a room at the time referred to in point 
IT, and another police officer when interrogated on that 
subject having volunteered the statement, in response to the 
question whether the plaintiff was locked in the room, 
“when ever anybody is detained, we don’t keep them in the 
room: we have a cell block in the precinct station for 
anvbodv that is detained,” motion to strike this testimonv 
should have been granted. 

TV. A superior officer of plaintiff prepared and signed 
the notice of the hearing of charges against him and the 
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notice of dismissal but was not present at the hearing. He 
also prepared a report upon the hearing for the Vice- 
President of the railroad recommending plaintiff’s dis¬ 
missal, inserting in the report many matters not touched 
upon in the investigation, of which plaintiff was never 
apprised and of which matters he testified plaintiff could 
not be charged under regulations of the War Labor Board. 
He was plainly guilty of numerous instances of perjury 
on the face of the record. He testified that he did not 
participate in the hearing but delegated his Chief Clerk 
to do so and that this was because he could not afford to sit 
in all these hearings, he did not have time to preside at all 
these hearings concerning employees. Objection was made 
to this testimony, the objection was sustained, and the 
examination was stopped by the Court, though in discus¬ 
sion of the objection counsel for plaintiff stated that he was 
probing the witness’ statement and that he wanted to ask 
the witness whether he considered these hearings small 
matters. The witness was an unwilling and hostile 
witness, and he was, therefore, in effect on cross-exami¬ 
nation. The objection should not have been sustained nor 
should the examination have been stopped. 

V. Plaintiff testified that he had been arrested and 
detained in prison for two days, that before his arrest he 
was passing through Union Station when an officer of the 
defendant Terminal pointed him out to two police officers 
who later arrested him. Plaintiff also testified that when 
he was arrested he was taken to headquarters and that the 
two police officers accompanied him. One of the police 
officers testified that he had not been in the Terminal that 
morning before arresting plaintiff, that he did not ac¬ 
company plaintiff in the wagon when he was arrested, and 
that plaintiff was not taken to headquarters but was taken 
to No. 1 Precinct. On cross examination, his attention was 
called to the fact that the occurence had happened about 
two years before he testified and he was asked how he could 
remember after that length of time whether plaintiff went 
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to No. 1 or to headquarters. He replied “I have been 

doing this for 31 years, and I remember a lot of eases— 

the details.” He was then asked if he could remember 

everything he had done on every day of every one of those 

31 years, and he replied “Pretty near,” at which point the 

trial Court interrupted to say “That is not a fair question.” 

This was followed bv verv evasive testimony of the witness. 

« % • 

The Court should not have made the remark quoted. 

VI. Three motions were made in advance of trial to 
require production of documents by the defendants who 
vigorously opposed them. A very small part of the docu¬ 
ments were ordered to be produced. Had the motions 
been granted, plaintiff would have had in advance of trial 

manv of the documents which were obtained onlv bv com- 
• • • 

pulsion of subpoena duces tecum , including documents 

which would have informed plaintiff of the fact that he had 

actually been dismissed on grounds of which he had not 

been apprised, and thereby prevented the making of the 

statement in the trial that the dismissal was a matter of 

inducement. Xot only so, but the time of trial would have 

been verv materially shortened. These motions should 
* » • 

have been granted. 

VII. The record of this case is so replete with perjury 
on the part of witnesses for the defendants, some of whom 
plaintiff was compelled to call, that the verdict was clearly 
contrary to the evidence and to the weight of the evidence, 
which were among the grounds of motion for new trial. 
The motion was overruled. This action of the trial court, 
in View of the perjury with which the record abounds as 
stated, was such a plain error that, even though it is not 
assigned in our concise statement of points, this Court, 
should exercise the option reserved to it by General Rule 
17 (i) and notice and pass upon it and reverse the judg¬ 
ment because thereof. 
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ARGUMENT 

I. PLAINTIFF WAS ENTITLED TO A DIRECTED 
VERDICT AGAINST THE RAILROAD IN SUCH REA¬ 
SONABLE SUM AS WILL FAIRLY COMPENSATE 
HIM FOR LOSS OF EMPLOYMENT BECAUSE HIS 
DISMISSAL WAS ON GROUNDS OF WHICH HE WAS 
NOT APPRISED; OR AT LEAST TO AN INSTRUC¬ 
TION THAT THE JURY SHOULD AWARD HIM SUCH 
COMPENSATION IF THEY SHOULD FIND THAT 
HIS DISMISSAL WAS IN WHOLE OR IN PART UPON 
GROUNDS OF WHICH HE WAS NOT APPRISED. 

This point presents original points 6 and 7 (App. 152) 
and plaintiff's prayers 1 and 2 (App. 136, 137, 142). 

The Union agreement governing plaintiff's employment 
provided that, at a reasonable time prior to an investigation 
for discipline or dismissal, he should be apprised in writing 
of the precise charge against him (App. 12). The precise 
charge of which he was apprised was unbecoming conduct 
and language to a car cleaner and a cook (App. 24). The 
railroad vice-president, who approved his dismissal, ad¬ 
mitted that the dismissal was in part because he had been 
reprimanded for alleged disorderly conduct during the 
preceding year (App. 93). He was not apprised of this 
charge at any time. Paragraph 5 of the first count of the 
complaint charges that the railroad went through the form 
of holding a hearing upon alleged acts of misconduct, 
following which it assumed to dismiss him without just 
cause. (App. 2). His dismissal was clearly a violation of 
the Union agreement. He was unquestionably entitled, 
therefore, to his first prayer—a directed verdict against 
the railroad in such reasonable sum as will fairly compen¬ 
sate him for loss of employment. (App. 136). The trial 
court refused this prayer, because plaintiff's counsel had 
repeatedly stated throughout the trial that the dismissal 
was only in the case as a matter of inducement, though it 
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was not until Van Horn testified that the dismissal was 
based in part upon plaintiff’s prior reprimand that plain¬ 
tiff had the proof that he had been dismissed upon grounds 
of which he had not been apprised. The attention of the 
trial £ourt was called to this fact but he dismissed it with 
the statement that plaintiff’s counsel was playing fast and 
loose with the Court. (App. 139, 140). 

Plaintiff was clearly entitled to his first prayer and the 
granting of it would have secured the just determination 
of the action. The prayer should have been granted under 
the Federal Rules of Civil Procedure which have been 
quoted (supra pp. 23-4), particularly Rules 54 (e), 61 and 1. 
We submit that the situation under Rule 54(c) is such that, 
even if we had not presented the prayer it was the duty 
of the trial court to attend so carefully to the proceedings 
as. of his own motion, to give us the benefit of that rule. 
Such ruling is not a novel one. It has been more than 
once recognized in another connection by this Court. 
Lynchburg Investment Cory. v. Rudolph, 40 App. D. C. 129, 
137: Broun v. Macfarland , 19 App. D. C. 529. 

This Court has held Rule 54(c) to be constitutional 
(Del Balso v. Carozza, 7S U. S. App. D. C. 56, 136 Fed. 
2nd 280): that in a suit for injunction and accounting it 
is wholly immaterial what judgment is demanded but “a 
complaint is sufficient if it sets forth facts which show that 
the plaintiff is entitled to any relief which the court can 
grant” (Keiser v. Walsh. 73 App. D. C. 167, 168, 118 Fed. 
2nd 13): and in a suit by a receiver of a bank to enforce 
assessments against its shareholders, which suit was con¬ 
solidated with a declaratory judgment action by the re¬ 
ceiver. that the court may grant appropriate relief for 
which the parties fail to ask (Cooper v. Goldsmith, 77 XT. S. 
App. D. C. 392, 394,135 Fed. 2nd 949). 

United States v. Connolly, 3 F. R. Dec. 417, is more 
analogous to the instant case than any other we have been 
able to find. The question was whether, in deciding for 
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plaintiff the Court should award a statutory penalty as 
part of the damages recoverable, the action being one 
strictly at law in which the defendants had gone to trial 
on the plaintiff’s theory that the action was primarily 
equitable with compensatory damages as incidental, under 
which theory defendants had waived the right to a jury 
trial; there was nothing in the complaint suggesting the 
recovery of a penalty, the prayer being for injunction 
against continued trespass, compensatory damages and 
general relief. The Court remarked, “Counsel now claims 
that by the plaintiff having led the defendants to believe 
the plaintiff did not seek recovery of a penalty, plaintiff 
would not be permitted to change the theory to the prejudice 
of the defendants.” The Court decided that the change of 
theory could be made and awarded the penalty, saying: 
“The Court should grant the relief to which the party 
is entitled even though demand for such relief has not 
been made in the pleadings,” citing Rule 54(c). 

In Atchison, etc. R. Co. v. Judson etc. Co., 49 Fed. Supp. 
7S9, 795, the Court said: 

“Rule 54(c) of the Federal Rules of Civil Procedure 
requires this Court to render relief to the party en¬ 
titled to the same, and it would be absolutely contrary 
to the spirit of said Rules for this Court to permit 
a technicality to preclude a decision on the merits.” 

In Reconstruction Finance Corp. v. Goldberg, 143 Fed. 
2nd 752, 759, an action against the beneficial owner of 
bank stock to enforce stockholder’s liability, it was held 
that plaintiff’s failure, both in the original complaint 
against the registered owner and in the amended complaint 
against the defendant, to allege facts entitling plaintiff to 
recover interest, and his failure to demand judgment for 
interest, were not fatal to its allowance, in view of Rule 
54(c). 
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See, also: 

HimJcin-Conkey Constr. Co. v. Penny. Tump. Co., 34 
Fed. Supp. 26 

Kansas City etc. Co. v. Alton R. Co.. 124 Fed. 2nd 780 
Catanzaritti v. Biano, 25 Fed. Supp. 457 
Cohen v. Randall, 137 Fed. 2nd 441, 443. 

Had the Court, under plaintiff's second motion to pro¬ 
duce, required the defendants to produce reports and 
statements of Vice-President Van Horn and his secretary 
(App. p. 11), the summary given to Van Horn by his 
secretary (App. pp. 92-3) would have been in plaintiff’s 
hands prior to the trial and the statement that dismissal 
was a matter of inducement would never have been made. 

Plaintiff was unable to obtain employment from May 27. 
1942, to May 23. 1944. the date of the verdict, his earnings 
prior to the former date were from $190. to $250. per 
month and he received from railroad retirement $500. 
(App. 54). Plaintiff should, therefore, haw had a directed 
verdict for at least $4060. computed at $190 per month for 
24 months. $4560, less a credit of $500. 

However, plaintiff offered his second prayer as an 
alternative for the first one—that if his dismissal was in 
whole or in part upon grounds of which he was given no 
notice or opportunity to answer, the verdict should be 
against the railroad in such reasonable sum as would 
compensate him for loss of employment (App. 137-8). If 
the Court agrees with us as to the first prayer, this second 
prayer requires no consideration. But certainly one of 
these prayers should have been granted and all of the 
foregoing remarks are as applicable t<> the second as to 
the first. 

Though McAbee was not present at the hearing, he pre¬ 
pared a report for Van Horn, dated July 11. 1942 stating 
that the testimony taken at the hearing was enclosed, that 
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“Carter is a very peculiar sort of fellow, in fact the 
comment of his associates is that he is ‘loose in the 
head.’ He certainly acts in this manner. A year or so 
ago he was arrested in Washington when he slept in the 
Smoking Room all night and openly counted a large 
amount of money which he had on his person, which 
later turned out, however, to be his own, T feel we are 
better off without him, * * * and recommend that he 
be dismissed from the service, and that the following 
notation be placed on his service record: 

“ ‘May 27, 1942—Mr. Richard Carter—Cook—unbe¬ 
coming conduct and language to Car Cleaner, Mr. W. 
Rosenblum, Jersey City, X. J., as well as to third 
cook, Mr. Wallace W. Rother, Dining Car 1041, Train 
9. Dismissed.’ Signed—H. 0. McAbee.” 

“ ‘P. S. This is the same Richard Carter who was repri¬ 
manded as per my letter of October 21, 1941, due to his 
disorderly conduct on Dining Car 1055 at Washington, 
D. C. on September 30, 1941, at which time the chef ac¬ 
cused him of cutting him.’ ” (App. 36-7). 

A notation, dated July 14, 1942, on plaintiff's service 
record was made in accordance with the foregoing recom¬ 
mendation, upon the face of which is the letter “F” in red 
pencil which was placed there by Van Horn as his approval. 
(App. 37, 92). 

Though the memorandum submitted to Van Horn and 
the notice of dismissal are both dated July 11th (App. 36, 
38) and the notation on the sendee record is dated July 
14, 1942, McAbee, who signed the notice of dismissal, 
testified that he didn’t have authority to dismiss plaintiff 
without approval of Van Horn, (App. 71), and that the 
memorandum of July 11th “was after the discipline and 
reprimand was decided.” (App. 71). 

Although plaintiff was entitled to be apprised in writing 
of the precise charge against him a reasonable time prior 
to the investigation (App. 12), and the only charge of 
which he was apprised was unbecoming conduct and lan- 
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guage to a car cleaner, and a third cook (App. 24), and 
McAbee testified that he caused the notice of hearing to be 
sent to plaintiff (App. 70), yet when he was asked if there 
was any reeason for not including therein matters set out 
in his report to Van Horn (p. 33 supra), he replied that 
he “was not charged with those incidents at that time, and 
under the regulations of the War Labor Board, we can't 
charge him with those things in issuing a new summons” 
(App. 71). and he considered it fair to present to Van 
Horn statements which could not have been made the 
subject of charges, and, in fact were not presented to 
plaintiff (App. 72). 

Van Horn testified that lie had seen the McAbee memo¬ 
randum, took no action on it, acted on the evidence taken 
at the hearing (which is plaintiff's Exhibit 22, App. 93-103) 
and a summary from his assistant, read the testimony 
through personally, McAbee’s memorandum had nothing 
to do with his decision, ignored it completely. (App. 92-3). 
Indeed, the jury might not have believed Van Horn's 
statement that the statements in the McAbee report were 
completely ignored by him (App. 92). Certainly, McAbee 
wrote his report with the intention of having Van Horn 
consider and act upon the statements contained therein. 

IT. STANTON HAVING TESTIFED THAT WHEN 
HE WENT INTO THE ROOM WHERE HE FOUND 
PLAINTIFF HE HAD TO UNLOCK THE DOOR TO 
WALK IN, THE COURT SHOULD NOT HAVE COM¬ 
MENTED THAT HE DID NOT KNOW HOW TO IN¬ 
TERPRET THAT TESTIMONY. 

This point presents original point No. 8 (App. 152) and 
is shown at pp. 122-3, 145-6, 14S-51 of the appendix. 

Plaintiff said that he went to No. 9 on July 24, about 
7:30 in response to the message which had been left for 
him, reported to the man on desk who took him up to the 
back room and locked the door, and when Stanton and 
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Bonnacorsy came they unlocked the door. Stanton testi¬ 
fied that he did have to unlock the door to get in (App. 123). 
Bonnacorsy denied that plaintiff was locked in the room 
(App. 66). The “man on desk” who locked plaintiff in 
did not testify. The Court in its charge to the jury said 
that there was testimony tending to show that plaintiff 
had been locked in but that the Metropolitan Police said this 
statement was absolutely untrue (App. 145-6). At the 
conclusion of the Court’s charge, plaintiff's counsel called 
the Court’s attention to the statement of Stanton, of the 
Metropolitan Police, that he had to unlock the door to get 
in that room (App. 148), after which the Court stated to 
the jury that plaintiff’s attorney had called his attention 
to the testimony of Stanton and said, “Frankly, I do not 
know how to interpret this testimony, myself, but I will 
read it and you can interpret it as you think it should be 
interpreted.” After reading the part of the Stanton 
deposition to the effect that he had to unlock the door 
to get in the room, the Court said in conclusion, “As I 
said before, I don’t know whether Stanton means that he 
was locked in this room, or not. I have only read the 
testimony as I have it and it is for you to interpret it.” 
(App. 150-1). 

The testimony of Stanton was very plain, there was 
nothing to interpret. He specifically stated that he had to 
unlock the door to get in the room. We recognize the rule 
that the Court has a right to comment on the testimony, 
but we submit that he has no right to make a comment 
suggesting ambiguity or uncertainty in testimony which is 
plain, clear and unequivocal. 

III. THE COURT SHOULD HAVE STRICKEN THE 
VOLUNTARY STATEMENT OF BONNACORSY THAT 
“WHENEVER ANY BODY IS DETAINED, WE DON'T 
KEEP THEM IN THE ROOM; WE HAVE A CELL 
BLOCK IN THE PRECINCT STATION FOR ANY 
BODY THAT IS DETAINED.” 
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This point presents original point No. 2 (App. 151-2) 
and is shown at page 66 of the appendix. 

Bonnacorsy was one of the party of five who called at 
plaintiff's home on July 24th. He testified on cross-exami¬ 
nation that he went to plaintiff’s home with Stanton and 
Hayden, no one else was with him, James and Nicholson 
were not along. (App. 67). That he was guilty of perjury 
in making this statement is clear. Both Stanton, a Metro¬ 
politan Police officer, and Nicholson, a B & 0 Police officer, 
testified that James and Nicholson were in the party which 
called at plaintiff’s home with Stanton, Bonnacorsy and 
Hayden. Bonnacorsy also said that Cox of the 9th Pre¬ 
cinct did not give him any instructions as to plaintiff (App. 
6S). On the other hand, both Stanton and Nicholson testi¬ 
fied that Cox introduced James and Nicholson to Stanton, 
Bonnacorsy and Hayden and told them to go with James 
and Nichoison to see plaintiff (App. 121. 132). Cox did 
not testify. Thereupon, the following transpired: 

Ql Was Carter in that room by himself when the door 
was locked and he couldn’t get out of the room? A. No, sir. 
When we have any body— 

The Court. He did not answer. Let him answer. 

The witness. Whenever anv bodv is detained, we don’t 

• • 

koep them in the room: we have a cell block in the Precinct 
Station for anybody that is detained. 

Mr. Sullivan. I move to strike that out. What the custom 
is is of no importance in this case. It is what they did in 
this case. 

The Court. He asked if the room was locked. Objection 
is overruled (App. 66). 

We submit that the Court committed plain error in 
denying the motion to strike. 
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IV. THE COURT SHOULD NOT HAVE SUSTAINED 
THE OBJECTION TO THE QUESTION TO McABEE 
“I UNDERSTOOD YOU TO SAY THIS MORNING 
THAT YOU DID NOT HAVE TIME TO BE PRESENT 
AT ALL THESE HEARINGS CONCERNING THESE 
EMPLOYEES; IS THAT RIGHT?” 

This point presents original point No. 3 (App. 152) and 
is shown at pp. 73, S4-5 of the appendix. 

McAbee, Manager of the Dining Car and Commissary 
Department of the B & 0, was called as a witness by the 
plaintiff (App. 70). He testified that he sent plaintiff 
the notice of hearing or “investigation’'’ on grounds of 
unbecoming conduct and language to a car leaner and 
third cook. (App. 70). He was the author of the report 
on the hearing to Van Horn (App. 36), though he had not 
been present at the hearing (App. 73), and in that report 
he inserted matters discussed (p. 33-4 supra) which were 
not included in the notice, which he said were omitted 
because “under the regulations of the War Labor Board 
we can’t charge him with those things in issuing a new- 
summons” (App. 71), and yet he considered it fair to 
present them to Van Horn without plaintiff’s knowledge 
(App. 72). 

He also testified that he had no knowledge of the occasion 
when James came to Washington on July 24th, and had no 
communication with James about plaintiff (App. 73), but 
when shown a letter from Denton, B & 0 Chief of Police, 
which described plaintiff as a robbery suspect and stated 
specifically that McAbee had conferred with James re¬ 
specting plaintiff, he withdrew the statement that he had 
no communication with James. (App. 80-2). He also 
testified that he didn’t send any word or instructions con¬ 
cerning plaintiff, either verbal or written, and didn’t know¬ 
how- James learned that plaintiff was accused of breaking 
into a car in Jersey City on July 21st, that he had no con¬ 
nection with that (App. 73). The records forced from the 
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defendants (App. SO-4) conclusively prove that in all of 
thes^ statements McAbee committed deliberate perjury. 
Plaintiff had testified that Hale, Chief Clerk, told him the 
hearing or investigation would be ‘‘In McAbee’s office in 
person"' (App. 29), and McAbee was asked why he did 
not sit in the hearing. He said. “I delegated my repre¬ 
sentative, Mr. Hale, to hear it. I could not afford to sit 
in all these hearings,’* (App. 73) and that he didn’t have 
time to preside at all these hearings concerning employees. 
(App. S4). Thereupon, the following transpired: 

Mr. Gower. I object, if your Honor please. This is a 
question of the discharge and we are not concerned with 
the discharge here. 

The Court. That is true. This -particular question 
would not be proper. It may be leading up to something 
else. 

Mr. Sullivan. I am probing what he said this morning. 

Counsel for plaintiff and defendants conferred with the 
Court as follows: 

Mr. Sullivan. This question is on the credibility of this 
witness. I asked him why he didn’t preside at this hearing. 
He didn’t sav he didn’t need to, but he sent somebodv else— 

The Court. That is true because he is too busv. 

Mr. Sullivan. I want to ask him, on cross-examination, 
whether these are small matters. 

Mr. Gower. It is so painfully irrelevant. I think that 
was a rather unfortunate remark. 

The Court. The question is for the purpose of impeach¬ 
ment. The Court thinks it is too weak for that, and the 
Court sustains the objection. (App. S5). 

We submit that the rule of liberal latitude in cross- 
examination should have been applied in this situation, for, 
though McAbee was called by the plaintiff, he was a most 
hostile witness and we had the same right of cross-exami- 
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nation as we would have had if he had been called by the 
defendants. (F. R. C. P. 43(b), and other Rules, 
supra). 

V. THE COURT SHOULD NOT HAVE STOPPED 
THE CROSS-EXAMINATION OF COX AS TO HIS 
ABILITY TO REMEMBER EVERYTHING HE DID ON 
EVERY DAY OF EVERY ONE OF THIRTY-ONE 
YEARS, AND SHOULD NOT HAVE COMMENTED 
“THAT IS NOT A FAIR QUESTION.” 

This point presents amended point No. 6 (App. 153), 
and is shown at pp. 112-16 of the appendix. 

Cox said that he and Groves were detailed every Friday 
and Saturday at the Post Office and L'nion Station, on this 
particular day they were on their way through the Post 
Office, it was their routine to go through the Post Office on 
their way to the Union Station (App. Ill), they still con¬ 
tinue that custom, have been doing so for five or six years, 
always go through the Post Office first if going in the 
morning, but if in the evening go directly through the 
station, never an exception to that rule (App. 113). He 
also told a verv contradictors storv as to when he told 
plaintiff he was being arrested for disorderly conduct, 
first saying that he did so when plaintiff first approached 
them, then saying just the minute he used profanity. (App. 
113). He also said that when having plaintiff sent to No. 
1 told him he had privilege of posting collateral and being 
immediately released, and plaintiff said he wouldn’t do it 
(App. 115), and yet Groves testified that if they had 
charged him with disorderly conduct when first sent him 
to station he could have put up his money and left, but 
wanted his photograph and finger prints so held the charge 
off until the line-up (App. 109-10). 

Plaintiff had testified that he was first taken to head¬ 
quarters (App. 52), and Cox denied this saying that he was 
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sent to No. 1 (App. 112, 114). On cross-examination, the 
following occurred: 

Q. Was he taken in No. 1 patrol wagon to headquarters? 
A. He was removed to No. 1 Precinct. Q. This occurrence 
was nearly two years ago, was it? A. According to the 
dates, sir. Q. How can you remember after this length of 
time whether he went to No. 1 or to headquarters? A. 
Well, I have been doing this for 31 years, sir, and I remem¬ 
ber a lot of cases—the details. Q. You can remember 
everything vou did on everv dav of everv one of those 

31 vears ? A. Prettv near. 

» • 

The Court. Oh, Mr. Sullivan, that is not a fair question. 

Mr. Sullivan. He is the one who interjected the 31 
vears. 

The Court. I know, but the reason he says he can re- 
meihber sometimes remember it, is because of his long 
service. It is unfair to ask a man if he can remember 
everything that happened for 31 years. Of course, he 
couldn ’t. 

Mr. Sullivan. Of course not, but I didn’t ask him about 
31 years. He brought that out himself. 

The Court. I think I heard what you asked him. Pro¬ 
ceed. 

Yet the witness had said before the Court’s interruption 
that he could remember “Prettv near” everything he did 
on every day of every one of 31 years. 

Mr. Sullivan: Q. You haven’t any doubt lie was taken 
to No. 1 instead of headquarters? A. It is an order that 
we keep our prisoners at No. 1 and I wouldn’t disobey 
orders. Q. How long has that order been in force? A. 
That has been done for many years. The Dectective Bureau 
Prisoners are to be kept, if possible, at No. 1 (App. 114-15). 
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Cox further said that he talked to Lyman, plaintiff’s 
counsel, the night of August 2Sth at headquarters, and he 
is as sure of this as he is that plaintiff was sent to Xo. 1 
and not to headquarters (App. 115). The arrest was 
made on August 2Sth, Lyman was at headquarters on 
August 29th to obtain plaintiff’s release, and the reeiept 
for plaintiff’s personal property which was returned to 
him when he was released bears that date and Lyman said 
that Mansfield told him plaintiff had been locked up the 
previous day. (App. 12S-9). 

Cox further testified: 

Q. Was any charge placed against him at headquarters? 
A. It was placed against him at Xo. 1. Q. Was any charge 
placed against him at headquarters? A. There was a 
charge already against him when he went to headquarters. 
Q. Was any charge written against him on any book at 
headquarters? A. Well, the charge is written at the pre¬ 
cinct and then it is teletyped to headquarters. Q. I didn’t 
ask you that. A. We have nothing to do with—The Court. 
Oh, Mr. Sullivan. Mr. Sullivan. I will come to the bench 
and tell you what I am after, if your Honor please. It is 
very serious. The Court. Well, he has told you and the 
Court very plainly the way the thing is done, that they are 
charged at the precinct to which they are taken and then 
it is teletyped to headquarters, isn't that correct? The 
witness. That is correct, your Honor. Mr. Sullivan. Q. 
Xow, Mr. Cox, isn’t it a fact that they have at headquarters 
a book in which charges are entered separately and dis¬ 
tinctly from those entered at the precincts. A. If you 
take a man to the precinct—Q. Can you answer that? A. 
If you take a man to the precinct, it is teletyped. If you 
take a man direct to headquarters, it is placed at head¬ 
quarters. Q. Then, I am asking you: Was any charge 
placed at headquarters against this man? A. Xo, sir, for 
the reason he was sent to Xo. 1. Q. Do you know how you 
happened to see Mr. Lyman that day? A. He came to see 
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me voluntarily. I had known him personally. Q. Didn't 
you telephone to him and ask him to come down? A. I did 
not. I never telephoned to any lawyer. Q. Didn’t you 
telephone to him that day? A. I did not (App. 115-16). 

Lyman testified that his first knowledge of the matter 
came in a telephone call from Cox to the effect that plain¬ 
tiff was locked up at police headquarters and was asking 
for Lyman (App. 129). 

It is as plain as it could possibly be that Cox’s testimony 
is a tissue of lies, and that the action of the Court in 
interrupting his cross-examination and the remarks of the 
Court, above quoted, were highly improper. 

VI. THE THREE MOTIONS TO REQUIRE PRO¬ 
DUCTION SHOULD HAVE BEEN GRANTED. 

This point presents original point No. 1, and is shown 
at pp. 7-17 of the appendix. 

Defendants vigorously opposed each of the motions to 
require production, and they were largely successful with 
respect to the first two and entirely so with respect to the 
third. (App. 7-17). Nevertheless, their counsel made the 
gratuitous statement before the jury, “As long as there 
might be the possibility of any question of the production 
in this court of documents, and to avoid any question of 
our withholding any documents of any kind, and papers 
of any kind, which have been freely given, we have not 
made objections. * * * We were unwilling to encounter a 
possible prejudice by appearing to withhold documentary 
evidence, and that is why Mr. Sullivan has these papers 
from our private files.” (App. 91). In truth, we received 
no paper from the defendants except under Court order 
and by subpoena duces tecum, and in response to the fore¬ 
going statement counsel for plaintiff said “I regret very 
much that Mr. Gower saw fit to voluntarily inject his 
statement * * * about voluntarily producing any papers or 
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records when requested. The record of this case shows 
three motions by ns to require defendants to produce 
papers, which motions were bitterly opposed by counsel 
on the other side and their objections were sustained, and 
the papers have never reached our hands.” (App. 92). 

These motions were in accordance with F. R. C. P. 34 
(p. 23 supra). 

The requirements for production are (a) that a motion 
be made, and (b) that it show good cause for production. 
The further provisions of the rule relate to the order to 
be passed by the Court, rather than to the showing to be 
made by the moving party, namely, that the matter be 
designated, be not privileged, and be in the possession, 
custody or control of the party who is ordered to produce. 

Each of the three motions to require production made 
the showing that it was in the interest of the economy of 
time of the Court at the trial that the papers and docu¬ 
ments mentioned be produced in advance of trial for in¬ 
spection and copying (App. 7, 10, 14). and the second and 
third motions also stated such production was requisite 
in order to secure the just, speedy, and inexpensive deter¬ 
mination of the action. (App. 10,14). F. R. C. P. 1 declares 
that the rules “shall be construed to secure the just, speedy, 
and inexpensive determination of every action.” 

The first motion sought the production by the railroad 
of a written statement of the precise charge upon which the 
hearing was had and a transcript of the stenographic 
notes of the hearing, as well as all documents and papers 
constituting or containing material evidence in the pos¬ 
session, custody or control of the railroad, “including 
all reports and statements upon which the charge or 
charges was or were based and all statements of witnesses 
obtained prior or subsequent to the date of the hearing 
except such as were obtained by the attorneys of record 
for the defendant, together with the names and addresses 
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of all such witnesses.” (App. 7). The order of the Court 
required the railroad to furnish a written statement of the 
precise charge and also a transcript of the stenographic 
notes and ordered “that in all other particulars and re¬ 
spects the said motion be, and the same hereby is, denied as 
being too general.” (App. 9-10). 

The second motion sought the production by each defend¬ 
ant of documents and papers in its possession, custody or 
control, which constitute or contain material evidence, list¬ 
ing four paragraphs of papers. (App. 10-11). The order 
upon that motion required a part of the documents to be 
produced within two weeks. (App. 13-14). The only paper 
so produced was the report of MoAbee to Van Horn, 
plaintiff's Exhibit G. (App. 36-7). 

The third motion sought the production by each defend¬ 
ant of documents and papers in its possession, custody or 
control which constitute or contain material evidence, list¬ 
ing six paragraphs of papers which included writings by 
MeAbee in connection with the dismissal of plaintiff, his 
letter dated October 21, 1941, reprimanding plaintiff and 
referred to in the postcript to Exhibit No. 6 (App. 36-7), 
the service record of plaintiff, reports, statements, recom¬ 
mendations and writings with reference to plaintiff of 
Richard Bulletin, Superintendent of the Dining Car De¬ 
partment of the railroad at Jersey City, Rosenblum. night 
foreman of Central Railroad at Jersev Citv, Van Horn and 
his secretary. (App. 14-16). This motion was overruled 
in toto. (App. 17). 

Of the papers requested, Exhibits 7 (App. 37), 9 and 
10 (App. 42), 16 (App. 71), 17, 18, 19 and 20 (App. 81-4), 
21 and 22 (App. 93-4), 24, 25 and 26 (App. 134-6) and 
Defendants' Exhibit, file No. 219212, (App. 117), were 
only obtained during the course of the trial. Their pro¬ 
duction in advance as requested would certainly have 
tended to the just, speedy and inexpensive determination 



45 


of the action in accordance with the requirements of Rule 
1 ( supra). The trial started on May 17, 1944, and 
ended on May 23, 1944. (App. 19). But for the difficulty 
and delay in obtaining these papers at the trial by the use 
of subpoenas duces tecum the time of the Court would have 
been materially reduced possibly to one-half of that actually 
consumed. 

VII. IT WAS AN ABUSE OF DISCRETION TO 
DENY THE MOTION FOR NEW TRIAL. 

This point was not included in the concise statement of 
points filed in the lower court. Nevertheless, overruling the 
motion for a new trial, which included as its third and 
fourth grounds that the verdict is contrary* to the evidence 
and to the weight of the evidence, (App. 19), was a plain 
error which this Court should notice and pass upon under 
its General Rule 17(i) (p. 23 supra). In view of the whole¬ 
sale perjury heretofore pointed out, it is not believed to 
be necessary to protract this brief by repeating or sum¬ 
marizing the same here. 

The language of the Supreme Court in Santissma Trini¬ 
dad. 7 Wheat 2S3, 33S-9, 5 L. Ed. 454, 56S is particularly 
appropriate: 

“If the circumstances respecting which the testimony 
is discordant be immaterial, and of such nature, that 
mistakes may easily exist, and be accounted for in a 
manner consistent with the utmost good faith and 
probability*, there is much reason for indulging the 
belief that the discrepancies arise from the infirmity 
of the human mind, rather than from deliberate error. 
But where the party speaks to a fact in respect to 
which he cannot be presumed liable to mistake, as in 
relation to the country of his birth, or his being in a 
vessel on a particular voyage, or living in a particular 
place, if the fact turn out otherwise, it is extremely 
difficult to exempt him from the charge of deliberate 
falsehood; and courts of justice, under such circum¬ 
stances, are bound, upon principles of law, and mor- 
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alitv and justice, to apply the maximum falsus in uno, 
falsus in omnibus. What ground of judicial belief 
can there be left, when the party has shown such gross 
insensibility to the diflerence between right and wrong, 
between truth and falsehood? The contradictions in 
the testimony of the witnesses of the libelants have 
been exposed at the bar with great force and accuracy; 
and they are so numerous that, in ordinary cases, no 
'court of justice could venture to rely on it without 
danger of being betrayed into the grossest error.” 

It is accordingly submitted that the judgment below’ 
should be reversed and the cause remanded with directions 
to enter judgment for plaintiff in the sum of $4060.00 with 
interest from May 23, 1944. and to grant a new trial on 
the balance of the case. 

Respectfully, 

W. C. Sullivan, 

613 Fifteenth Street, N. W., 
Washington 5, D. C. 

Ernest F. Coleman, 

512 Fifth Street, N. W., 
Washington, D. C. 

Attorneys for Appellant. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8912. 


RICHARD CARTER, Appellant, 
v. 

BALTIMORE & OHIO RAILROAD COMPANY 

and 

WASHINGTON TERMINAL COMPANY, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER STATEMENT. 

Appellant’s Statement of Case is very largely matter 
extraneous to this appeal and improperly presented to this 
Court. Three issues were recognized by the Courtf and 
both parties and they were: 
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1. Alleged imprisonment on July 24tli and alleged 
assault on July 25th, both covered by appellant’s Prayer 
No. 4. 

2. Alleged arrest and imprisonment on August 28th, cov¬ 
ered by appellant’s Prayer No. 5. 

3. Alleged prevention by appellees of appellant’s em¬ 
ployment by any other railroads covered by Appellant’s 
Prayer No. 3. 

There was another matter described by appellant’s 
counsel, as follows: “not an issue in the case” (App. 140). 

“We are not suing for discharge or for wages lost by 
discharge. We are referring to those matters as matters 
of inducement leading up to what happened as items of 
damage. Our suit is for false arrest. Our suit is not for 
discharge at all” (App. 22, 23). 

The position just indicated in respect of the matter of 
alleged wrongful discharge of appellant from the employ 
of the defendant, Baltimore and Ohio Railroad Company, 
was consistentlv maintained throughout the trial bv coun- 
sel for appellant until after both sides had rested and there 
was discussion of prayers. Then counsel for appellant 
announced that the matter of discharge had ceased to be 
matter for inducement and had become matter on which 
the Court should direct a verdict for the appellant. 

The two opening paragraphs of the Statement of Case 
(nearly half a page) concern motions to produce and Ap¬ 
pellant’s Opening Statement to the Jury, neither of which 
is properly before this Court. 

The alleged occurrences of July 24 and July 25, cover 
more than four pages, the occurrences of August 28, five 
pages, and a fraction, and the matter concerning preven¬ 
tion by Appellees of Appellant’s obtaining employment 
with other railroads, over a page. 

There is no justification whatever for inclusion of this 
matter, with the exception of matter on which to found 
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Re-arranged Points III, IV, and V, for the presentation of 
which two pages would have been ample. 

All of this testimony was submitted to the jury under 
Appellant’s Prayers No. 3, No. 4, and No. 5, and on the 
return of the verdict of the jury for both defendants (Ap¬ 
pellees), this testimony had fulfilled its entire function, it 
bad exhausted its effect and was no longer available to sus¬ 
tain anv further claim. 

Accordingly, Appellant’s Statement of Case sets out 
testimony covering about ten pages, which has been finally 
passed upon by a jury in arriving at their verdicts for the 
defendants, testimony which has no relation to any Point 
on this Appeal. 

SUMMARY OF ARGUMENT. 

Appellant’s Re-arranged Points. 

Addition, amendment, omission and finally in Appel¬ 
lant’s Brief, rearrangement, have made noticeable and in¬ 
teresting changes in the matters on which an intention to 
rely on appeal was indicated. The present reliance is on the 
Re-arranged Points and to these the Appellees’ reply 
herein is made. 

Appellant’s Re-arranged Point No. I. 

At the start of the trial, counsel on both sides assumed 
that Appellant was a member of the Dining Car Employees 
Union: and during the trial, counsel so assumed until on 
Appellant’s cross-examination, he testified that he was not 
a member of the Union. The Union Agreement was not at 
any time introduced into evidence. It resulted, then, that 
Appellant’s employment by the Appellee, B. & 0. Railroad 
Company, was a hiring for an indefinite time and that this 
employment was terminable at any time. 

Appellant’s counsel had taken the position in his Com¬ 
plaint and during the trial until presentation of prayers 
for instructions to the jury, that the matter of alleged 
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‘‘wrongful discharge’’ was not an issue in the case, was 
not a matter for recovery of damages, but was merely 
matter of “inducement”, or “background”. 

Then on submission of prayers for instructions, Appel¬ 
lant's counsel suddenly took the unprecedented and un¬ 
authorized position that wrongful discharge had ceased to 
be “inducement” or “background”, and had become mat¬ 
ter not onlv for recoverv, but for direction of verdict for 
Appellant. 

And the only support for this claim was a fantastic appli¬ 
cation of Rule 54 (c). This position was entirely without 
any shadow of foundation. In a footnote to this Point 
we hope to indicate the very frequent and consistent state¬ 
ments of Appellant’s counsel that wrongful discharge was 
not an issue, not a matter for recovery. There was no evi¬ 
dence whatever on which to base a request for a directed 
verdict. Appellant was not a member of the Union, and 
the Union Agreement was not in evidence. Rule 54(c) 
may cure inadequacies in pleading but it does not, and can¬ 
not, obviate the necessity of evidence on which to found a 
verdict and judgment, and specifically, Rule 54(c) does not 
authorize a verdict and judgment thereon, for wrongful 
discharge from an employment when the contract on which 
that employment depends, is not in evidence. 

Appellant's Re-arranged Point No. II. 

Appellant testified that he was locked in a room at the 
9th Precinct by the Metropolitan Police on the evening of 
Julv 24, 1942. 

In his oral charge, the Court said that the Metropolitan 
Police denied this. Counsel for Appellant challenged the 
Court’s statement and said in part: “Officer Stanton in his 
deposition, and he is of the Metropolitan Police, did say 
that he had to unlock the door to get into that room.” The 
Court read the deposition to himself and then said to the 
Jury, in pertinent part: 
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“• * * Now this deposition was read to the jury, as 
you will remember, Mr. Gower sitting here, and Mr. 
Sullivan sitting here. Now, frankly, I do not know 
how to interpret this testimony, myself, but I will read 
it, and you can interpret it as you think it should be 
interpreted. This was either on the 24tli or the 25th 
of July, as I understand. * * 

* * Now as I said before, I don’t know whether 
Stanton means that he was locked in this room or not. 
I have only read the testimony as I have it, and it is 
for you to interpret it.” 

However the alleged uncertainty was resolved, the effect 
on the weight of the testimony was so minute, that the 
matter was of very minor importance. 

But at all events, the course of the Court was moderate 
and more than fair to appellant and was the only course 
possible. The Court read the testimony to the Jury and 
did not comment on it. 

Appellant’s Re-arranged Point No. HI. 

This concerns an attempt to strike an adverse statement 
by witness, Bonnacoursey, on the ground that the state¬ 
ment was a “volunteer” one. The Court considered the 
statement to be in completion of the answer of the witness 
to the question of Appellant’s counsel. Appellees view it 
as a fair attempt to complete a relevant answer. The state¬ 
ment was properly retained in the record. 

Appellant’s Re-arranged Point No. IV. 

The announced purpose of Appellant’s counsel in putting 
the question involved was to test credibility. This matter 
is within the discretion of the Trial Court and no ground 
to indicate abuse of discretion appears. The objection was 
properly sustained and the action of the Trial Court should 
stand. 
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Appellant’s Re-arranged Point No. V. 

This Point charges that cross-examination of witness 
Cox was “stopped”. Cross-examination subsequent to the 
incident covers nearly two pages of a supposedly condensed 
record. No possible prejudice appears and the Point is 
without merit. 

Appellant’s Re-arranged Point No. VI. 

The claim that motions to require production should have 
been granted presents no matter for the consideration of 
this Court. Such motions are interlocutory and not ap¬ 
pealable. 


Appellant’s Re-arranged Point No. VII. 

In Appellant's Brief the claim is made for the first time 
that denial of a new trial was an abuse of discretion. Such 
a claim presents nothing for the consideration of this Court. 

ARGUMENT. 

Appellant’s Re-arranged Point No. I. 

The first re-arranged Point is utterly unavailing and 
ineffective on appeal. It is: 

“Plaintiff was entitled to a directed verdict against 

the railroad in such reasonable sum as will fairlv com- 

•» 

pensate him for loss of employment because his dis¬ 
missal was on grounds of which he was not apprised; 
or at least to an instruction that the jury should award 
him such compensation if they should find that his dis¬ 
missal was in whole or in part on grounds of which he 
was not apprised.” 

This re-arranged Point No. I, makes changes favorable to 
Appellant in the roughly corresponding Original Point No. 
6, Amended Point No. 8 (App. 152, 153). This appeal is 
based on the language of the Original Point, changes in the 
language are unauthorized, and Appellees argument here- 
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with is on the language of the Original Point 6, amended 
Point 8. 

The Original Point was (App. 152, 153): 

“The Court should have granted plaintiff’s first 
prayer, ‘To return a verdict for the plaintiff against 
the defendant, Baltimore & Ohio Railroad Company, in 
such reasonable sum as will fairly compensate him for 
the loss of employment from May 27, 1942, to the time 
of the verdict and for the future.” 

This so-called first prayer is obviously incomplete in many 
particulars, but the basis of compensation therein sought is 
definitely and positively limited to damages for Appel¬ 
lant’s discharge, as appears from Appellant’s second 
prayer, as follows (App. 137): 

“2. If the jury find from the evidence that, though 
the plaintiff was served with notice of the hearing 
upon the charges of unbecoming conduct and language 
to car cleaner, Mr. W. Rosenblum, Jersey City, New 
Jersey, as well as to third cook, Wallace Rother, din¬ 
ing car 1041, Train 9, on May 27, 1942, yet his actual 
dismissal from the service was in whole or in part upon 
grounds of which he was given no notice or opportun¬ 
ity to answer, the verdict of the jury should be for the 
plaintiff against the defendant, Baltimore and Ohio 
Railroad Company, and such verdict should be in such 
reasonable sum as will fairly compensate him for loss 
of employment from May 27, 1942, to the time of the 
verdict and for the future.” 

Therefore, any recovery under the Appellant’s first two 
prayers, or either of them, could have been only as dam¬ 
ages for Appellant’s discharge from the service of the 
Appellee, B. & 0. Railroad Company. 

Appellant’s counsel throughout the trial and up to the 
offer of the above prayers, consistently disclaimed any 
right to recover damages for Appellant’s discharge. 

And the Court throughout the trial accepted the position 
thus taken by Appellant’s counsel, that the matter of dis- 
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charge was not an issue in the case, and was mere matter 
of ‘‘inducement” or “background.” And counsel for Ap¬ 
pellant acquiesced in the position of the Court and no 
objection was made by Appellant’s counsel, and at no time 
were any grounds of objection stated. 

There can be no direction of a verdict except on an issue 
in the case and Appellant’s counsel stated definitely and 
continuously that the discharge was not an issue. (We 
set out these statements in a footnote to this Point.) There 
can be no direction of a verdict except on an issue, on which 
testimony has gone to the jury. The Union Agreement 
under which Appellant claims there was a wrongful dis¬ 
charge was never admitted into evidence or read to the jury 
in whole or in part. No verdict for a plaintiff can be di¬ 
rected on evidence of which the jury knows nothing. 

In Barney v. Schmeider, 9 Wall. (76 U. S.) 248, at pp. 
251, 252, the Court said in part: 

“It is possible to have a jury trial in which the plain¬ 
tiff, having failed to offer any evidence at all, or any 
competent evidence, the jury finds for the defendant 
for that very reason. And in such a case it is strictly 
correct, if the plaintiff does not take a non-suit, for the 
court to instruct the jury to find for the defendant. 
But we have never before heard of a case in which the 
jury were permitted. much less instructed, to find a 
verdict for the plaintiff on evidence of which they "knew 
nothing except what is detailed to them in the charge 
of the court. * * (Emphasis supplied) 

The only support offered for the position of Appellant’s 
counsel, was an impossible application of Rule 54(c). 
Rule 54(c) cures deficiencies and omissions in pleading, 
not deficiencies in underlying proof; and a judgment must 
still stand on adequate evidence. In this case, the Union 
Agreement was positively not in evidence (App. 56), nor 
was Appellant a member of the Union (App. 57), nor was 
any other employment contract shown. Rule 54(c) pro¬ 
vides in part: 
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“ # * * even* final judgment shall grant the relief to 
which the party in whose favor it is rendered is en¬ 
titled, even if the party has not demanded such relief 
in his pleadings.” 

Demand in the pleadings for the relief is waived by the 
Rule, but the party can only become entitled to relief by 
having presented the necessary underlying evidence. In 
Atwater v. North American Co., 36 Fed. Supp., 975, at p. 
977 the Court said in part: 

“Plaintiff must depend upon facts, not theories for 
her relief. * * * Rule 54 (c), Federal Rules of Civil 
Procedure, 28 U. S. C. A., following sec. 723c. So far 
as I can determine the only facts pleaded which would, 
if proved, entitle her to relief, are those etc., etc., 

The underlying facts, here the Union Agreement, must be 
in evidence for even a consideration of the title to relief. 
In Roach v. Hidings, 16 Peters, star page 319, at star page 
326, the Court said in part: 

“ m * * It would have been improper * * * for the court 
to have given them any instruction concerning a docu¬ 
ment which was not in the cause, and about which not 
a title of evidence was adduced from anv quarter. 

• # # jy 


In Bank of Leavenworth v. Hunt, 11 Wallace, 391, at 
pages 393 and 394, the court said in part: 

“The question presented for our consideration arises 
upon the refusal of the Circuit Court to give the in¬ 
struction prayed; and it is one easily answered. It 
would have been error to have given the instruction, 
for it assumes that there was an original valid agree¬ 
ment between the parties that the plaintiffs should 
deliver, etc., etc. 

In the first place, the record does not disclose that 
any such agreement was established; * * * Courts can¬ 
not assume, in their instructions to juries, that mate¬ 
rial facts upon which the parties rely are established, 
unless they are admitted, or the evidence respecting 
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them is not controverted. The courts would otherwise 
encroach upon the appropriate and exclusive province 
of juries. * • *” 

Since Appellant was not a member of the Union, either 
(1) Appellant’s hiring was for an indefinite time, and lie 
could be discharged at any time without liability (Hanger 
v. Fitsimmons, 50 App. D. C., 3S4, at p. 386) or (2) on 
some theory not appearing in the record, the conditions 
under which Appellant could be discharged were governed 
by the Union Agreement. But the Union Agreement was 
not in evidence. 

Before the surprising disclosure that Appellant was not 
a member of the Union, counsel had referred to this Union 
Agreement, and the Court had some information about it, 
but no exact knowledge of its provisions. A portion of the 
agreement was set out in an affidavit, which was part of 
Points and Authorities in opposition to a motion to require 
production. This matter falls under the terms of Local 
Civil Rule, 9 b, which provides that such statement “shall 
be entered on the docket, but shall not be a part of the rec¬ 
ord.” But the jury knew nothing of the Union Agreement 
(or any other contract of employment) except from hearing 
counsel and the Court speak of it. 

As a prayer, Appellant’s Prayer No. 1 is fatally defec¬ 
tive in the indefiniteness of the last four words, “and for 
the future.” (App. 138) Another of Appellant’s prayers, 
No. 3, as originally offered, ended with these same four 
words, and counsel for Appellant made no objection to the 
elimination by the Court on these four last words, and it 
may be fairly inferred that Appellant’s counsel conceded 
that the prayer with these words could not be supported. 
(App. 145) 

As a result of the consistently maintained position of 
Appellant’s counsel that the discharge was not an issue, 
not an item of damage, but “inducement”, appellant’s 
counsel secured the improper admission (over objections 
of Appellees) of pages of testimony, supplemented by 
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statements of counsel, on the assurance that the discharge 
was not ground of recovery of daniges, but only inducement. 

There is further defect of proof which justified denial of 
the Appellant’s first prayer, respecting damages for 
discharge. 

Assume (contrary to the right) that Appellant would be 
entitled because of his discharge, to compensation for con¬ 
sequent loss of wages from May 27, 1942, to the time of 
verdict and for the future. There is no testimony, properly 
in the record, on which this prayer could be based. The 
figures given on App. p. 54, are referable solely to a claim 
separate and distinct from the discharge, namely a claim 
that Appellant was prevented by the Appellees from ob¬ 
taining other railroad employment. 

The only testimony in the record at all relevant is on 
App. p. 54, and this is by its context referable to the “other 
railroad employment” claim. Further, by express admis¬ 
sions of counsel for appellant, this testimony was confined 
to the claim of “other railroad employment”, and does not 
apply to the claim of alleged wrongful discharge. (App. 
145.) 

Consequently, Appellant’s testimony as to earnings, 
functioned completely and exhausted its effect when it was 
submitted to the Jury under Appellant’s prayer No. 3, 
which follows (App. 138): 

“3. If the jury find from the evidence that after the 
dismissal of the plaintiff from the service of the defen¬ 
dant, Baltimore & Ohio Railroad Company, the defend¬ 
ant or defendants, or either of them, took any action to 
prevent the plaintiff from obtaining other railroad em¬ 
ployment, their verdict should be for the plaintiff and 
against the defendant or defendants which took such 
action, and such verdict should be in such reasonable 
sum as will fairly compensate him for loss of employ¬ 
ment from May 27, 1942, to the time of the verdict, 
and for the future.” 

And the jury, by its verdict for the Appellees having 
passed on and rejected this testimony, the entire function 
of such testimony was performed and it then disappeared 
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from the case. And it was no longer available as a basis 
for any prayer for damages in respect of an alleged dis¬ 
charge. 

The matter of alleged “inducement” was carried into 
the testimony of Mr. Van Horn (App. 91), Vice President 
of the B. & 0. R. R. Co n in charge of operations, whom 
Appellant called as a witness. His testimony was entirely 
and exclusively on the Appellant’s discharge, and his tes¬ 
timony was closed without any announcement or statement 
or claim by Appellant’s counsel that Mr. Van Horn’s testi¬ 
mony was other than all similar testimony regarding Ap¬ 
pellant’s discharge, namely, that the discharge was merely 
matter of so-called inducement, and not an item of damage, 
not an issue and not matter of recoverv. 

Mr. Van Horn left the stand. (Although, not in the rec¬ 
ord, the fact was that he was excused to return to Balti¬ 
more.) About ten other witnesses followed, and a deposi¬ 
tion was read and Appellant went on in rebuttal. Finally 
the testimony was concluded and (App. 136) “Thereupon, 
both sides rested.” 

And then on the discussion of prayers, for the first time, 
Appellant’s counsel, made the singular claim that under 
Rule 54 (c) the alleged wrongful discharge ceased to be 
“inducement” and (without notice or reservation of anv 
kind, and after opportunity for cross-examination of Mr. 
Van Horn by Appellees had passed), counsel announced 
that the discharge became not onlv matter of recoverv, but 
that it became ground for direction of a verdict for 
Appellant. 

This unprecedented course is entirely without any rea¬ 
sonable basis, and has no support in rule or law.* 

•FOOT NOTE TO ARGUMENT ON RE-ARRANGED POINT No. I. 

Appellant’s Counsel on Discharge, and Inducement. 

i (The figures refer to the Appendix.) 

p. 22 line 26 to end. 

“Mr. Sullivan. Well, if your Honor please, the trouble with all this 
Mr. Gower has been talking about is that it.is something that hasn’t 
anything to do with the case. Our reference to the discharge was 
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purely a matter of inducement. We are not suing for discharge or 
for wages lost by discharge. We are referring to those matters as 
matters of inducement leading up to what happened as Items of 
damage. Our suit is for false arrest. Our suit 

p. 23 line 1. 

is not for discharge at all. 

• » # • • 

p. 23 line 12. 

The Court. I know, but in the absence of the union agreement 
there is no cause of action at all. 

Mr. Sullivan. No, sir, that is perfectly true. 

The Court. Therefore the only thing that the employer can rely 
upon is the union agreement. 

Mr. Sullivan. That is right, and we claim as a part of this matter 
of inducement which will come out in due course that the hearing 
was a subterfuge, that following the hearing we have a paper here 
from this man McAbee recommending the discharge of this man, 
not because of anything that came out at the hearing, but for entirely 
different matters. 

p. 58 line 19 to line 34. 

The Court. I know, but if we can get some understanding of the 
thing, Mr. Sullivan, when Mr. Gower was commenting upon what 
was in this Article 7 of the Agreement I have referred to, there was 
no objection made by you. I just took it for granted it was under¬ 
stood he was a member of this union. If he is not a member of the 
union, why, what is the nature—what reason has he got to complain 
because he was discharged? They had a right to discharge him 
anyhow. 

p. 59 line 13 to end. 

The Court. Now, gentlemen, if he was not a member of this union,- 
what is the purpose of this questioning? 

Mr. Gower. Well, let us bring it to a head. 

- The Court. If either side has a right to terminate this contract of 
employment whenever they saw fit, why, that ends the contract. 
That ends the controversy insofar as the contract is concerned. 

Mr. Gower. Yes. I move that the issue of discharge as an induce¬ 
ment, and everything else disappear from the case. 

The Court. Well, it is all right as a background, if that is what 
you mean to use it for. 

Mr. Sullivan. That is all it is used for in the pleadings, and that 
is all it is used for in the case. That is all I have ever used it for from 
the beginning. 

The Court. The jury has a right to understand the background of 
the controversy. As I can understand, in view of the fact that he 
was not a member of this union, there is no claim of liability on the 
part of the plaintiff against the defendant because of nis discharge. 
Mr. Sullivan. That is it; never has been. 

• * * • • 

Mr. Gower. Well, then, the matter of wrongful discharge— 
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p. 60 line 1 to line 12. 

The Court. —is out of the case. 

Mr. Gower. Out of the case. Fine. 

Mr. Sullivan. Never has been in the case. 

Mr. Gower. All right. Under ordinary circumstances I would 
move that all of the testimony about it be stricken, then, but your 
Honor feels that the jury are entitled to— 

The Court. The jury are entitled to understand what the— 

Mr. Gower. Yes. 

The Court. How the controversy arose in the first place. 

Mr. Gower. Yes, sir. Well your Honor, with that cleared away— 

p. 61 line 33 to end. 

The Court. Well, the Court ruled yesterday that breach of contract 
was not an issue in the case. Now, in view of the fact that you stated 
in the presence of the jury that it was only intended to be in the 
case as a matter of inducement or background— 

p. 62 line 1 to line 7. 

Mr. Sullivan. It still is. 

The Court. It still is. I don’t think it is material. 

Mr. Sullivan. Well, that is my view. 

Mr. Gower. I agree with that. 

Mr. Sullivan. I thought I ought to call your attention to that 
situation. 

The Court. All right. 

p. 84 third line from end of page to end. 

Mr. Gower. I object, if your Honor please. This is a question of 
the discharge, and we are not concerned with the discharge here. 

p. 85 line 1 to two last lines on page. 

The Court. That is true. This particular question would not be 
proper. It may be leading up to something else. 

Mr. Sullivan. I am probing what he said this morning. 

Mr. Gower. This morning we were under a misapprehension. We 
are apprised of that now and we are making an objection. 

Mr. Sullivan. What is the objection? 

Mr. Gower. That it is in connection with the wrongful discharge. 
It is utterly immaterial, and it went out of your case. 

Mr. Sullivan. It is in there just as much as it ever was. It is in 
there as a matter of inducement, and it is in at the present time. 

Counsel for the plaintiff and for the defendants approached the 
bepch and conferred with the Court in a low tone of voice as follows: 

Mr. Sullivan: This question is on the credibility of this witness. 
I asked him why he didn’t preside at this hearing. He didn’t say he 
didn’t need to, but he sent somebody else— 

The Court. That is true, because he is too busy. 

Mr. Sullivan. I want to ask him, on cross examination, whether 
these are small matters. 

Mr. Gower. It is so painfully irrelevant. I think that was a rather 
unfortunate remark. 

The Court. The question is for the purpose of impeachment. The 
Court thinks it is too weak for that, and the Court sustains the 
objection. 
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p. 139 line 22 to end. 

The Court. Mr. Sullivan’s position is this: He said all through this 
case that there is nothing in it except as a matter of inducement about 
this dismissal. Now he has changed his mind. He says he has a right 
to change his mind because of the new rule which he read. Now, 
then, I don’t think he does, but I will hear you both on it. 

Mr. Gower: I say definitely he has not. I looked at the rule, but 
it doesn’t cover this situation at all. 

The Court. I want to say this. Mr. Sullivan cannot claim that 
Mr. Rosenblum, or whatever his name was—Van Horn—cannot claim 
Van Horn’s testimony surprises him, because he was after that very 
testimony. Mr. Sullivan all through the case said he was relying 
on some- , 

p. 140 entire page. 

thing else. Then after the case is closed he wants it back in the case. 
I don’t understand there is anything in the rules to justify this. 

Mr. Sullivan. I haven’t said I was not relying on it. I have said 
it was not an issue in this case. 

The Court. Well, but it is, according to these prayers. 

Mr. Sullivan. Under Rule 54(c), it doesn’t need to be an issue 
in this case. If nothing were made of it at all, and the testimony 
came out on the witness stand, we are entitled to recover for it. 

The Court. You said all through the case— 

Mr. Sullivan. Even if there is no issue under Rule 54(c) — 

The Court. I understand, but you have said all through the case 
you were not trying to recover on that. 

Mr. Sullivan. No, I haven’t said that. That question has not 
come up. 

The Court. Mr. Sullivan you cannot play with this Court fast and 
loose. You have taken this position throughout this case that there 
was nothing in the case involving the question of discharge. 

Mr. Sullivan. I said there is no issue involved in the discharge. 
If the question had been asked, I would have said, until Mr. Van Horn’s 
testimony, we were not claiming anything for discharge. I am frank 
to say that it was not until Mr. Van Horn’s testimony came in that 
we had positive evidence on that. 

The Court. You didn’t announce it at that time. 

Mr. Sullivan. I didn’t need to then. 

The Court. Well, the Court is not going to permit a case to be 
tried that way. Anything about the discharge. 

p. 141 lines 1 and 2. 

is out. You cannot try a case like that in this Court. Now, the dis¬ 
charge is out. Let’s see -what else is in. 

p. 141 line 19 to line 21. 

The Court. I want to tell the jury first that any question of this 
discharge is out of the case. The plaintiff cannot recover on the 
question of discharge. 

Mr. Sullivan. It is out of the case from the point of recovery, but 
it is in the case as a part of the picture because it bears on the ques¬ 
tion of credibility. 
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Appellant’s Re-arranged Point No. II. 

This Point as filed in the record on appeal read as follows: 

“The witness, Stanton, having testified that when 
on the evening of July 24, 1942, he went into the detec¬ 
tive room in Xo. 9 Precinct where he found plaintiff, 
he had to unlock a door to walk in, the Court should 
not have commented ‘Frankly, I do not know how to 
interpret this testimony, myself, but I will read it and 
you can interpret it as you think it should be inter¬ 
preted * * * I don’t know whether Stanton means that 
he was locked in this room or not.’” 

The situation presented by this re-arranged Point II, orig¬ 
inated in and was contrived from the following question put 
by Appellant’s counsel to witness Stanton, on cross-exam¬ 
ination of Stanton, upon the taking of his deposition at 
Mount Alto Hospital, in advance of the trial. 

The question and answer were: 

(App. 123) “Q. Don’t you have to unlock a door to 
get in there? 

A. You go upstairs and then you have to unlock a 
door to walk in.” 

The following questions and answers preceded the above: 

“Q. Did you go into the detective room and see him? 

A. I did. 

Q. How did you go in? 

A. Walked in through the door.” 

And the question was followed by the following question: 

“Q. And who was with you then? 

A. I will tell you. I believe Bonnacorsv was; I can’t 
remember, it has been so long.” 

Appellant’s counsel has construed this testimony as 
follows: 

(App. 149.) “The effect of his testimony is that he un¬ 
locked the door and walked in and found Carter inside. 
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(Appellant’s Brief, p. 26.) “* # * a police officer having 
testified that when he went to see the plaintiff he had to 
unlock the door in order to enter the room where plaintiff 
was, which testimony was clear, unambiguous and un¬ 
equivocal.” (Appellant’s Brief, 35.) “The testimony of 
Stanton was very plain, there was nothing to interpret. 
Tie specifically stated that he had to unlock the door to get 
in the room.” Definitely and positively, Stanton did not 
state that Appellant was locked in the detective room or 
any other room. Stanton did not say that he had to unlock 
a door to reach Appellant in the detective room. 

And in the light of Stanton’s further testimony in the 
same deposition, any inference that Stanton intended to 
imply that Appellant was locked in a room is impossible. 
Fifteen lines below the question and answer in controversy 
(App. 123) Stanton said: 

<<• • * g ut i ns j s ted that night he wanted me to 
lock him up.” 

Again: 

(App. 124.) “* * * Why, you couldn’t get any sense 
out of him at all; he just wanted you to lock him up.” 

(App. 125.) “They tried to ask him questions; and 
all that Carter would say was ‘Lock me up; charge me 
on the book; I have got money to get me out. * * 

(App. 12S.) “What did they talk with you about after 
Carter left ? Just about things during the day, police 
work and so forth, and about the way Carter wanted 
to be locked up all the time.” 

(App. 12S.) “The only thing was they wondered 
why he wanted to be locked up, why he said he wanted 
to be locked up and that he had plenty of money to get 
himself out.” 

On his direct examination, Stanton had said (App. 120): 

“There was never an arrest. His name was never put 
on the books, and he never was arrested.” 



18 


All of the Appellee’s witnesses testified that Appellant was 
not locked in any room at the 9th Precinct on the evening 
of July 24th (leaving out of consideration Stanton’s tes¬ 
timony). 

At the close of the oral charge, Counsel for Appellant 
challenged the following part of the Court’s charge, and 
said: 

(App. 148) “ * * * And at the opening of your 
charge you stated that the Metropolitan Police say that 
the statement of Carter is absolutely untrue that he was 
locked in that room. Officer Stanton in his deposition and 
he is of the Metropolitan Police, did say that he had to 
unlock the door to get into that room.” 

(App. 149) ‘‘The effect of his testimony is that he un¬ 
locked the door and walked in and.found Carter inside.” 

As an exact matter, Stanton did not actually say, did 
not speak any words which directly impaired the exactness 
of the Court’s statement of the testimony of the Metro¬ 
politan Police, that he (Appellant) was not locked in a 
room. 

And no inference to any other effect can be fairly de¬ 
rived from Stanton’s testimony. 

But assume as possible, the inference which Appellant’s 
counsel draws from the question and answer and assume 
that the Trial Court agreed with Appellant’s construction, 
the net result would have been that instead of saying as 
did the Trial Court, “* * * the Metropolitan Police say that 
statement is absolutely untrue; he was not locked in a room 
and imprisoned * * the Trial Court would have said, 
“ With the exception of one officer, Stanton, the Metropoli¬ 
tan Police say that statement is absolutely untrue * # # 
There would still have been adequate testimony to support 
the verdict of the jury for the appellants. This slight dif¬ 
ference in the weight of the testimony could not have 
affected the result. 

It is submitted that the Trial Court acted with modera¬ 
tion and propriety and with even more than fairness 
towards the appellant. 
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The Trial Court said in part (App. 150, 151): “Now 
frankly I do not know how to interpret this testimony my¬ 
self, but I will read it and you can interpret it as you 
think it should be interpreted. * • • I don’t know whether 
Stanton means that he was locked in this room, or not. I 
have only read the testimony as I have it and it is for you 
to interpret it.” 

Appellant’s criticism on both forms of this Point is that 
the Court commented on the evidence. The Court himself 
disclaims anv comment on the matter above. “I have onlv 
read the testimony as I have it and it is for you to interpret 
it.” 

The Point is devoid of merit. 

Appellant’s Re-Arranged Point No. III. 

This Point was original Point on appeal No. 2, and the 
original form was: (App. 151, 152.) 

“The Court should have stricken the volunteer state¬ 
ment of the witness Bonaccorsv that ‘Whenever any 
body is detained, we don’t keep them in the room: we 
have a cell block in the Precinct Station for any body 
that is detained.’ which was in answer to the question 
of defendants’ counsel, “Was Carter in that room by 
himself when the door was locked and he could not get 
out of the room?’ ”. 

The matter is found on page 66 of the Appendix. 

The answer of the witness as given in the Point above is 
not the complete answer of the witness, nor is the state¬ 
ment of the incident correct. The record shows: 

“Q. Was Carter in that room by himself when the 
door was locked and he couldn’t get out of the room? 

A. No, Sir. When we have anybody— 

The Court. He did not answer. Let him answer. 

The witness. Whenever anybody is detained, we 
don’t keep them in the room; we have a cell block in 
the Precinct Station for anybody that is detained. 


i 
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Mr. Sullivan. I move to strike that out. What the 
custom is is of no importance in this case. It is what 
they did in this case. 

The Court. He asked if the room was locked. Ob¬ 
jection is overruled.” 

It is plain that the witness was making a fair attempt 
to complete his answer, and the reply was relevant. The 
objection was properly overruled. 

Appellant’s Re-Arranged Point No. IV. 

This Point was original Point on Appeal Xo. 3, and that 
point was worded: 

“3. The Court should not have sustained the objec¬ 
tion to the question propounded on cross examination 
to the witness, McAbee: ‘I understood you to say this 
morning that you didn’t have time to preside at all 
these hearings concerning these emplovees; is that 
V right?’ ”. 

This matter appears on pages 84 and 85 of the Appendix. 
The re-arrangement of this Point corrects some but not 
all of the inaccuracies in the original Point, but to go ai 
onte to the actual question involved, the record shows: 

“Mr. Sullivan. This question is on the credibility of 
the witness. * * # ”. 

Mr. Sullivan. I want to ask him, on cross examin¬ 
ation whether these are small matters. 

• ••••*•*• 

The Court. The question is for the purpose of im¬ 
peachment. The Court thinks it is too weak for that, 
and the Court sustains the objection.” 

The witness was testifying, not on cross examination, but 
on direct as Appellant’s witness. The attempted recourse 
on pages 38 and 39 of Appellant’s Brief, to the rule of 
liberal latitude in cross examination of a hostile witness is 
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an afterthought which stemmed from the erroneous state¬ 
ment in the original form of this Point. The liberal cross 
examination aspect of the matter is not available on this 
appeal; counsel poised his question on credibility (see 
above), and the court limited his decision to the ground of 
credibility. The wider ground of liberal rule of cross ex¬ 
amination of a hostile witness was not called to the atten¬ 
tion of the court, and Appellant’s counsel had not ade¬ 
quately reserved any other ground than credibility. 

Questions to test credibility are largely in the discretion 
of the trial court, and appellate tribunals will not interfere 
with the exercise of that discretion unless it is clear that 
injury resulted therefrom. Washington Old Dominion v. 
Smith , 53 App. D. C. 184. 

Further no possible harm to Appellant’s case could have 
resulted, because before this incident (App. 85) Appel¬ 
lant’s counsel had already (App. 80 to 84) convicted the 
witness of deliberate perjury. (App. Brief 37, 38.) “The 
records forced from the defendants (App. 80-4) conclu¬ 
sively prove that in all of these statements McAbee com¬ 
mitted deliberate perjury.” 

If the witness had answered the question, and, however 
he had answered it, no issue in the case would have been 
affected in the slightest. 

The Point is entirely without merit. 

Appellant’s Re-Arranged Point No. V. 

This is the only Re-arranged Point which follows the 
language of an earlier form of the Point. But it would 
seem that the Court need not consider either the earlier 
form of the Point nor the present form; for the matter did 
not appear in the concise statement of points on which ap¬ 
pellant intends to rely on appeal , and the matter was sub¬ 
sequently filed as part on an addition to concise statement 
of points on which appellant intends to rely on appeal. No 
authority appears for this addition, and Rule 17 (i) would 
seem to favor disregard of the Point. 
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There seems to have been no adequate reservation of 
the right to review of this matter (App. 114); and it does 
not appear that cross examination was limited in any way. 
Nearly two additional pages (App. 115-116) were covered 
in the subsequent cross examination. No possible preju¬ 
dice appears and the Point seems entirely without merit. 

Appellant’s Re-Arranged Point No. VI. 

This was original Point No. 1. Orders to Produce are 
not final orders: they are merely interlocutory and are not 
appealable. 

Goldberg Theatre Corp. v. Tri-State Co., S Federal 
Rules Service, 34, 64, Case 1. 

Apex Hosiery Co. v. Leader , 102 Fed. (2d) 702. 

The following cases were said in the Goldberg case, 
above, to be indistinguishable in principle from that case, 
and to the same effect. 

Alexander v. U. S.. 201 U. S. 117; Cogen v. U. S.. 
278 IT. S. 221; Fox v. Capital Co.. 299 U. S. 105; 
CobbledicJc v. U. S., 309 U. S. 323. 

Appellant’s Point No. VII. 

This Point first appears in the Brief for Appellant. No 
reasonable ground is presented for the consideration of 
this Point by the Court, and it is submitted that it should 
be disregarded bv the Court. 

CONCLUSION. 

There were three issues in this case: 

(1) alleged assault on July 25, 1942, and alleged im¬ 
prisonment on July 24, 1942, 

(2) alleged arrest and imprisonment on August 28, 1942, 
and, 

(3) alleged prevention by the Appellees of Appellant’s 
employment by other railroads. 
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These issues were submitted to the jury under Instructions 
granted on Appellant’s Prayers and the jury found ver¬ 
dicts for both Appellees. 

The jury passed decisively upon all the claims of Appel¬ 
lant which were issues in the case; and we submit that this 
appeal is without any right, substance or merit whatever. 

Respectfully submitted, 

George E. Hamilton, 

John J. Hamilton, 

George E. Hamilton, Jr., 
Henry R. Gower, 

William A. Glasgow, 

Attorneys for Appellees. 

Union Trust Building, 

740 15th St., N. W., 
Washington 5, D. C. 
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©ntteb States Court of Appeals! 

District of Columbia 


No. 8912 


Richard Carter 


vs. 


Appellant, 


Baltimore & Ohio Railroad Co., 

A corporation, et al., 

Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia. 


JOINT APPENDIX TO BRIEFS 


COMPLAINT FOR FALSE ARREST AND IMPRISON- 
MENT, MALICIOUS PROSECUTION, ASSULT AND 
BATTERY AND CONSPIRACY. 

1 FIRST COUNT 


• • • 

2. The plaintiff has for many years been a dining car 
cook in the employ of the defendant, Baltimore & Ohio 
Railroad Company, hereinafter called Railroad Company. 

3. The defendant Railroad Company is a corporation 
engaged in interstate business and running trains into and 
out of the City of Washington, and the defendant, Washing¬ 
ton Terminal Company, hereinafter called Terminal Com¬ 
pany, is a corporation operating a railroad terminal known 
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as the Union Station in Washington, District of Columbia, 
which terminal is used as such by the defendant Railroad 
Company. 

4. Heretofore, to wit, on the 27th day of May, 1942, the 
plaintiff was in the employ of the defendant Railroad Com¬ 
pany as a dining car cook and was performing his duties 
in the course of that employment, and he was by the de¬ 
fendant Railroad Company suspended from service 

2 and has never been restored to service since that 
day, whereby he has lost earnings at the rate of 
more than Two Hundred ($200) Dollars per month which 
he otherwise would have gained from said employment. 

5. Thereafter, to wit, on the 2nd day of July, 1942, the 
defendant Railroad Company went through the form of 
holding a hearing at its office in the City of Baltimore, 
State of Maryland, upon alleged acts of misconduct of the 
plaintiff, following which on, to wit, the 11th day of July, 
1942, the defendant Railroad Company assumed to dismiss 
plaintiff from its service and without just cause therefor. 

6. On or about the said 2nd day of July, 1942, the de¬ 
fendants, knowing that the plaintiff’s line of employment 
had for many years been that of a dining car cook, under¬ 
took to cause his arrest, to endeavor to have him im¬ 
prisoned, and to prevent him obtaining employment with 
any other railroad as a dining car cook or otherwise. 

7. Thereafter, to wit, on the 24th day of July, 1942, the 
defendants falsely, maliciously, fraudulently and without 
probable cause, caused the arrest of the plaintiff and his 
detention by the Metropolitan Police of the District of 
Columbia for several hours on the said 24th day of July, 
1942, and again on the 25th day of July, 1942, upon charges 
of criminal conduct, to wit, that on the 21st day of July, 
1942, the plaintiff had broken into and entered a certain 
dining car of the defendant Railroad Company in the State 
of New Jersey, and had stolen, taken and carried away 
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certain waiters’ price checks, cash money, watch and ring. 

8. Throughout all of the time aforesaid the defendants 
denied the plaintiff access to the said Union Station, 
threatened to lock him up or to have him locked up if he 
came upon the premises, and with full knowledge of the 
fact that he had been employed by the Southern Railroad 

and that it was necessary that he pass through the 
3 Union Station to perform his duties in the course 
of such employment nevertheless refused to permit 
him to do so and thereby caused him to lose said employ¬ 
ment and they also prevented him obtaining employment 
with any other railroad. 

9. By reason of the premises, the plaintiff has been 
deprived of his liberty, unjustly accused, greatly humiliated 
and distressed, and put to great inconvenience, vexation, 
trouble and expense, has been unemployed and thereby 
has lost compensation for services since the 27th day of 
May, 1942, and has been unable to obtain employment with 
any other railroad, has been injured in his credit, good 
name and reputation in the estimation of his friends and 
neighbors and with divers persons with whom he desired 
to have business, and has thereby sustained great loss in 
the sum of Ten Thousand ($10,000) Dollars. 

WHEREFORE, plaintiff demands judgment against the 
defendants for the sum of Ten Thousand ($10,000) Dollars, 
interest and costs. 


SECOND COUNT 

1-6. Plaintiff hereby makes reference to paragraphs 1, 
2, 3, 4, 5 and 6 of the first count hereof, and by this refer¬ 
ence thereto hereby adopts the same with like effect as 
if set out at length in this count. 

7. Thereafter, to wit, on the 28th day of August, 1942, 
the plaintiff was in the City Postoffice, Washington, Dis¬ 
trict of Columbia, and was then and there, falsely, mal- 
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iciously, and fraudulantlv and without probable cause, 
caused by the defendants to be apprehended and arrested 
by the Metropolitan Police of the District of Columbia and 
to be by them detained for the period of two days upon 
charges of criminal conduct, to wit, that on the 21st day 
of July, 1942, the plaintiff had broken into and entered 
a certain dining car of the defendant Railroad Company 
in the State of New Jersy, and had stolen, taken and 
4 carried away certain waiters’ price checks, cash 
money, watch and ring, and during the course and 
as the result of his said detention plaintiff was and the 
defendants caused him to be beaten, battered and assaulted 
and to be paraded a number of times in the line-up of 
criminals or suspected criminals, and they endeavored to 
cause various persons to make criminal charges against 
the plaintiff, and the defendants unlawfully, wrongfully 
and without right, cause or justification searched the body 
and clothing of the plaintiff, and caused him to be so 
searched, and accused him of stealing rides on the defend¬ 
ant Railroad Company’s trains, and caused him to be 
accused thereof, and the defendants caused the plaintiff to 
be excluded from the premises of the Union Station and 
thereby and otherwise prevented him from obtaining em¬ 
ployment from any other railroad company. 

8-9. The plaintiff hereby makes reference to paragraph 7 
and 8 of the first count hereof, and by this reference thereto 
hereby adopts the same with like effect as if set out at 
length in this count. 

"WHEREFORE, plaintiff demands judgment against the 
defendants for the sum of Ten Thousand ($10,000) Dollars, 
interest and costs. 


THIRD COUNT 

1-9. Plaintiff hereby makes reference to the first and 
second counts hereof, and by this reference thereto hereby 
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adopts the same with like effect as if set out at length 
in this count. 

10. On, to wit, the 27th day of May, 1942, the defendants, 
and certain other persons, firms, corporations and associa¬ 
tions, to the plaintiff unknown, conspired together to 
cause the plaintiff’s arrest, to endeavor to have him im¬ 
prisoned, and to prevent him from obtaining employment 
with any other railroad as a dining car cook or otherwise, 
and each and every and all of the matters and things com¬ 
plained of in paragraphs 4, 5, 6, 7,and 8 of each of the first 
and second counts were done pursuant to and as part 

and parcel of said conspiracy, and the damages suf- 
5 fered and sustained by the plaintiff as set out in 
the ninth paragraph of each of the first and second counts 
were caused and were and are the proximate result of 
the said conspiracy and of the matters and things done in 
pursuance and as part and parcel thereof, and the said 
conspiracy is still continuing. 

11. By reason of the premises, the plaintiff has been 
damaged as set out in the ninth paragraphs of each of 
the first and second counts hereof. 

WHEREFORE, plaintiff demands judgment against the 
defendants for the sum of Ten Thousand ($10,000) Dollars, 
interest and costs. 

W. C. Sullivan, 

613 Fifteenth Street, N. W., 
Washington, D. C. 

Ernest F. Coleman, 

512 Fifth Street, N. W., 
Washington, D. C., 

Attorneys for Plaintiff . 

Jury trial demanded. 

• • • 
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6 SEPARATE ANSWER OF THE 

BALTIMORE & OHIO RAILROAD COMPANY 

Paragraph 1. The defendant admits that for some time 
prior to May 27th, 1942, the plaintiff had been in its employ 
in the dining car department, and that on or about said 
date plaintiff was suspended from service pending the 
investigation of certain charges against the plaintiff. 
Paragraph 2. Defendant avers that at the request of the 
plaintiff the investigation of aforesaid charges was post¬ 
poned until the second day of July, 1942; that on said date 
a hearing was held after due notice to the plaintiff and 
in accordance with the existing practice and contractual 
obligations of the defendant. That subsequently the plain¬ 
tiff was dismissed from the service of the defendant and 
no appeal from said dismissal was ever made by the plain¬ 
tiff or his representatives. 

Paragraph 3. This defendant denies all the allegations in 
paragraphs four to eleven, inclusive, of the complaint ex¬ 
cept such as have herein been expressly admitted. 

HAMILTON and HAMILTON 


• • • 


7 SEPARATE ANSWER OF THE 

WASHINGTON TERMINAL COMPANY 

Paragraph 1. Defendant admits the allegations of para¬ 
graph three of the complaint. 

Paragraph 2. This defendant is informed and believes 
that at some time in the past the plaintiff was an em¬ 
ployee of the defendant Baltimore and Ohio Railroad 
Company. This defendant has not sufficient information 
to admit or deny and therefore denies the other allega¬ 
tions of paragraphs four and five of the complaint. 
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Paragraph 3. This defendant denies all of the other alle¬ 
gations of the complaint except snch as have been herein 
before specifically admitted. 

HAMILTON and HAMILTON 


• • • 

8 MOTION TO REQUIRE PRODUCTION 

Now comes the plaintiff and showing to the court that 
it is in the interest of the economy of the time of the Court 
at the trial of the above entitled action that the docu¬ 
ments and papers hereinafter mentioned be produced in 
advance of the trial for inspection and copying by the 
plaintiff and that at all events the plaintiff is entitled 
to the production of some of them: 

Moves the court to request the defendant Baltimore and 
Ohio Railroad Company to furnish the plaintiff with a 
written statement of the precise charge against the plain¬ 
tiff upon which hearing was had on July 2, 1942, and also 
to furnish the plaintiff with the transcript of the steno¬ 
graphic notes of the said hearing, and also to require the 
said defendant to produce and to permit the inspection 
and copying by the plaintiff of all documents and papers 
which constitute or contain evidence material to any 
matter involved in the action, and which are in the posses¬ 
sion, custody or control of the said defendant, including 
all reports and statements upon which the aforesaid charge 
or charges was or were based and all statements of wit¬ 
nesses obtained prior or subsequent to the date of the said 
hearing except such as were obtained by the attorneys of 
record for the defendant in this action, together with the 
names and addresses of all such witnesses. 

9 And the plaintiff hereby incorporates as part of 
this motion the affidavits of Richard Carter and 

William C. Sullivan attached hereto. 

• • • 
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10 District of Columbia,SS: 

I, Bichard Carter, on oath say that I am the 
plaintiff in Civil Action 15,165, more fully described in 
the foregoing and annexed motion; that at no time did 
I recieve written or other information as to the precise 
charge against me upon which hearing was held on July 2, 
1942; that the said hearing was conducted by J. H. Hale 
for the defendant Baltimore and Ohio Kailroad Co.; that at 
the said hearing stenographic notes were taken and on 
the date thereof I requested the said J. H. Hale to give 
me a copy of the same; that he stated at that time he 
could not do so until they were written up and that he 
would notify me when to come to Baltimore to get them; 
that he subsequently notified me to go to Baltimore for 
that purpose, and when I arrived he had papers for me 
to sign which did not correctly or truthfully state the facts, 
and I refused to sign the same, whereupon he stated that 
he would not give me a copy of the stenographic transcript 
unless and until I did sign, and I have never received any 
copy of the said transcript. 

I further on oath say that the agreement between the 
Baltimore and Ohio Bailroad Company and the employees 
thereon represented by dining car employee’s Union Local 
Number 465 provides, among other things, that at a rea¬ 
sonable time prior to the investigation of any such charge 
against an employee who has been in service more than 90 
days, such employee shall be appraised in writing of the 
precise charge against him and that when stenographic 
notes are taken of investigations, the employee involved, 
or his representative, shall be furnished with a trans¬ 
cribed copy upon request. 

I further on oath say that I had been employed by the 
defendant the Baltimore and Ohio Bailroad Company for 
more than two years prior to the date of the said hearing. 


Bichard Carter 
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Subscribed and sworn to before me this 9th day of 
November, 1943, 

W. W. Matheison, 

Notary Public in and for the 
District of Columbia. 


• • • 

11 District of Columbia, ss: 

I,William C. Sullivan, on oath, say that I am 
the attorney and representative of Richard Carter, plain¬ 
tiff in Civil Action 19,165, more fully described in the 
foregoing and annexed motion, that I have requested of the 
defendant Baltimore and Ohio Railroad Company, through 
its attorneys, Hamilton and Hamilton, to wit, Harry R. 
Gower, Esq., of that firm, a copy of the transcribed steno¬ 
graphic notes of the hearing on July 2,1942, of the charges 
against said Richard Carter, and that Mr. Gower declined 
to furnish the same upon the ground that a copy had 
already been delivered to the plaintiff. 

William C. Sullivan 

Suscribed and sworn to before me this 9th day of 
November, 1943. 

W. W. Matheison, 

Notary Public in and for the 
District of Columbia. 


• • • 

12 ORDER ON MOTION TO REQUIRE 

PRODUCTION 

Upon consideration of the motion of the plaintiff to 
require production of documents and papers by the de¬ 
fendant Baltimore & Ohio Railroad Company, it is by 
the Court this 7th day of December, A.D., 1943, ordered 
and adjudged as follows: 
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(1) That the said defendant Baltimore & Ohio Railroad 
Company forthwith furnish to the plaintiff a written 
statement of the precise charge against the plaintiff upon 
which a hearing was had on July 2, 1942, and also forth¬ 
with furnish to the plaintiff a transcript of the steno¬ 
graphic notes of the said hearing. 

(2) And that in all other particulars and respects the 
said motion be, and the same hereby is, denied as being 
too general. 

F. Dickinson Letts, 

Justice. 

Seen: 

Hamilton & Hamilton, 

Attorneys for Defendants, 

Henry R. Gower. 

• • • 

13 SECOND MOTION TO REQUIRE 

PRODUCTION 

Now comes the plaintiff, and showing to the Court that 
it is in the interest of the economy of the time of the Court 
at the trial of the above-entitled action, and that it is 
requisite in order to secure the just, speedy, and inex¬ 
pensive de-termination of the above-entitled action, that 
the documents and papers hereinafter mentioned be pro¬ 
duced in advance of the trial for inspection and copying by 
the plaintiff: 

Moves the Court to require the defendants and each of 
them to produce for inspection and copying by the plain¬ 
tiff, or to furnish the plaintiff with copies of such of the 
following documents and papers as are in the possession, 
custody or control of the said defendants, or either of 
them, and w'hich constitute or contain evidence material 
to any matter involved in the action, and in so doing to 
produce the originals of item numbered 1, listed below, 

namelv: 

•> 
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(1) All reports and statements of John W. Runyon 
and Joseph M. Price. 

(2) All reports and statements of J. H. Hale, S. C. 

Wickham,.Building, Inspector at Jersey City, 

New Jersey, J. J. Michael, Henry Johnson, Wallace W. 
Rother, W. Rosenblum, Robert Lee Ray,.Mor¬ 

ten-, Superintendent of Baltimore & Ohio Dining Car De¬ 
partment in Chicago,.Lynch, who took short¬ 

hand notes of the Hearing of July 2, 1942, H.O. Mc- 

14 Abee and his secretary,.Paskey, Yard 

Foreman for Central Railroad of New Jersey at Jer¬ 
sey City, New Jersey, E. H. Sherman, Central Railroad of 
New Jersey Claim Department, Morris Harris, Charles 

M. James, and his assistant, .Ross, E. E. 

Nicholson,... Van Horne, Vicepresident of the 

Baltimore & Ohio Railroad Company and his secretary, 
Capt. Peel of Washington Terminal Company Police, Lieut. 
Cunningham of Washington Terminal Company Police, 
.Tolson, General Manager of Washington Ter¬ 
minal Company, detectives George T. Stanton, N. Bon- 

accarsy,.Cox, and . Gross of the 

Metropolitan Police of the District of Columbia. 

(3) All orders and instructions relative to plaintiff 
given to the above-named Capt. Peel, Lieut. Cunningham, 
Charles M. James and E. E. Nicholson. 

(4) All letters written on or about June 13, 1942 in 
re File No. 2-209. 

• • • 

15 City of Baltimore, | 

State of Maryland. / SS ' 

Personally appeared before me a Notary Public in and 
for the City and State aforesaid, H. 0. McAbee, who 
being first duly sworn, says that he is the Manager of 
the Dining Car Department of the Baltimore and Ohio 
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Railroad Company; that he executed on behalf of the said 
Railroad Company the Agreement between that Com¬ 
pany and Dining Car Employees’ Union Local No. 495, 
■which was in effect on July 2, 1942, and thereafter to date 
hereof; that he knows and is familiar with the provisions 
of the said Agreement, and that among the provisions 
thereof are the following; 

ARTICLE 7. 

DISCIPLINE AND GRIEVANCES 

(a) No employee who has been in the service more 
than ninety (90) days shall be disciplined or dismissed 
without an investigation. At a reasonable time prior to the 
investigation such employee shall be apprised in writing 
of the precise charge against him and he shall have reason¬ 
able opportunity to secure the presence of necessary wit¬ 
nesses and shall have the right to be represented by an 
employee of his choice. He may, however, be held out of 
service pending such investigation. 

(b) The investigation shall be held by a proper of¬ 
ficer within seven (7) days from date when charged with 
the offense or held from service. A decision shall be ren¬ 
dered within ten (10) days after completion of investiga¬ 
tion. When stenographic notes are taken of investigations, 
the employee involved, or his representative, shall be fur¬ 
nished with a transcribed copy upon request. 

(c) An employee dissatisfied with the decision shall 
have the right to appeal to the next higher officer desig¬ 
nated, provided it is made within ten (10) days from date 

of decision, and conference on the appeal shall be 
16 arranged within thirty (30) days from such date 
of appeal and decision promptly rendered. 

• • • 

(g) The time limits of this article may be extended by 
mutual agreement.” 


N 
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Affiant states that the records of said Dining Car De¬ 
partment are kept under his supervision and in his office 
and with his knowledge. Affiant states that Richard Carter 
made no appeal whatever from the decision made follow¬ 
ing an Investigation held July 2, 1942, and that no time 
limit in connection with the said Investigation, or possi¬ 
ble appeal from said decision, was extended by mutual 
agreement between said Richard Carter or any representa¬ 
tive, and the Baltimore and Ohio Railroad Company, or 
otherwise. 

H. 0. McAbee, 

Manager of Dining Car 
Commisary Department 

• • • 

17 ORDER 

On consideration of the plaintiff’s second Mo¬ 
tion to require production, it is by the Court this 15th day 
of February, D., 1944, 

ORDERED that the said Motion be and it is herebv 
denied, except that, the defendants and each of them are 
required to produce for inspection and copying by the 
plaintiff, or to furnish the plaintiff with copies of such 
of the following documents and papers as are in the pos¬ 
session, custody, or control of said defendants or either 
of them and which constitute, or contain evidence me- 
terial to any matter involved in the action, namely: 

(Paragraph 2 of said Motion). All reports and state- 

mets of.Morton, Supt. of Baltimore and Ohio 

Dining car Department in Chicago; 

of.Lynch who took shorthand notes of the 

hearing on July 2nd, 1942; 

of....--Van Home, Vice President of the Balti¬ 

more and Ohio Railroad Company; 
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of Captain Peel of the Washington Terminal Com- 
18 panv police; of Lieutenant Cunningham of the 
Washington Terminal Company police; 

of..1.Tolson, General Manager of the Washing¬ 

ton Terminal Company; 

of detectives George T. Stanton, N. Bonaccarzev,. 

.Cox,.Gross of the Metropolitan Police 

of the District of Columbia. 

(Paragraph 3 of said Motion). All orders and instruc¬ 
tions relative to plaintiff given to the above named Cpt. 
Peel and Lieutenant Cunningham, Charles M. James and 
E. E. Nicholson. 

(Paragraph 4 of said Motion). All letters written on or 
about June 13th, 1942 in re: File No. 2-209. 

Compliance herewith to be made within two weeks of 
the date of this order. 

(s) F. Dickinson Letts 
Justice. 

• • • 


19 THIRD MOTION TO REQUIRE 

PRODUCTION 

Now comes the plaintiff, and adopting by this reference 
thereto and as parts and parcels hereof the accompanying 
points and authorities, and affidavit, and showing to the 
Court that it is in the interest of the speedy, fair and exact 
determination of the truth and of the economy of the time 
of the Court in the trial of the above entitled cause that 
the documents and papers hereinafter mentioned be pro¬ 
duced in advance of the trial for inspection and copying 
by the plaintiff: Moves the Court to require the defend¬ 
ants, and each of them to produce for inspection and 
copying by the plaintiff, or to furnish the plaintiff with 
copies of, such of the following documents and papers as 
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are in the possession, custody or control of the said defend¬ 
ants, or either of them, and which constitute or contain 
evidence material to any matter involved in the action, and 
in the event that the said defendants or either of them 
merely supply copies of such documents and papers that 
they at the same time exhibit the originals to plaintiff’s 
counsel for inspection, namely: 

1 All writings passing between Van Home, 

Vice President of the Baltimore and Ohio Railroad 
20 Co; H. 0. McAbee, manager of the dining car de¬ 
partment of the defendant railroad company; J. H. 
Hale, chief clerk in the dining car department of the de¬ 
fendant railroad company, or any of them in connection 
with the dismissal of the plaintiff and particularly between 
the writing by the said McAbee to the said Van Horae of 
his memorandum of July 11, 1942, marked “1-14” and the 
writing by the said McAbee to the plaintiff of the letter 
of dismissal of the same date marked “1-1”. 

2. The letter of the said H. 0. McAbee dated October 21, 
1941, reprimanding the plaintiff referred to in the post¬ 
script to the memorandum mentioned in paragraph number 
1 hereof. 

3. The service record of the plaintiff with the defendant 
railroad company mentioned in the memorandum referred 
to in paragraph numbered 1 hereof. 

4. All reports and statements of John W. Runyon and 
Joseph M. Price, both of whom at the time of the griev¬ 
ances complained of were waiters in the dining car de¬ 
partment of the defendant railroad company. 

5. All reports, statements, recommendations and writings 
with reference to the plaintiff of J. H. Hale, chief clerk in 
the dining car department of the defendant railroad com¬ 
pany; S. C. Wickham, in charge of assigning cooks and 
waiters in the dining car department of the defendant 






railroad company; Richard Bulletin, superintendant of 
the dining car department of the defendant railroad com¬ 
pany at Jersey City, N. J.; J. J. Michael, dining car 
steward in the dining car department of the defendant 
railroad company under whom the plaintiff was working 
on May 27, 1942; Henry Johnson, dining car chef cook in 
the dining car department of the defendant railroad com¬ 
pany under whom plaintiff was working on May 27, 1942; 

Wallace W. Rother, dining car third cook in the 
21 dining car department of the defendant railroad 
company, who was working under the plaintiff on 
May 27,1942, and who is one of the subjects of the charges 
brought against the plaintiff; W. Rosenblum, night fore¬ 
man of the Central Railroad of New Jersey at Jersey City, 
N. J., and the controversy with whom w~as one of the sub¬ 
jects of the charges against the plaintiff; Robert Lee Ray, 
dining car waiter in the dining car department of the de¬ 
fendant railroad company, who was vrorldng with plaintiff 
on May 27,1942; H. 0. McAbee, Manager of the dining car 
department of the defendant railroad company who wrote 
the letter dismissing the plaintiff from the defendant ra¬ 
ilroad company’s service; the secretary to the said H. 0. 
McAbee; E. H. ShSrman, assistant manager of the dining 
car department of the defendant railroad company; Mor¬ 
ris Harris, dining car chef cook in the dining car depart¬ 
ment of the defendant railroad company; Charles M. 
James, Captain of the defendant railroad company’s de¬ 
tective force; Wallace Ross, assistant to the said Charles 

M. James; and the secretary to.Van Home, 

Vice President of the Baltimore and Ohio Railroad Com¬ 
pany. 

6. The full contents of the file numbered 2-209. 
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22 AFFIDAVIT OF RICHARD CARTER IN 
SUPPORT OF THIRD MOTION 
TO REQUIRE PRODUCTION 

District of Columbia, ss: 

Richard Carter, being first duly sworn, says: 

1 He is the plaintiff in the suit of Richard Carter against 
Washington Terminal Company, et al, Civil Action No. 
19,165. 

2 All of the papers sought to be produced are papers 
which by their very nature are or should be in the official 
files and records of the defendants or one of them. 

3 The facts as to the relevency of the papers sought to 
be produced are fully set forth in the foregoing and an¬ 
nexed motion and points and authorities in support of 
same to both which reference is hereby made, and by this 
reference thereto, they are hereby adopted and made parts 
of this affidavit. 

Richard Carter 

• • • 


23 PRETRIAL PROCEEDINGS 

* • • 

24 The motion filed March 9, 1944 entitled “Third 
Motion to require Production” is overruled. 

Dated March 23, 1944. 

F. Dickinson Letts 
Pretrial Justice 

• • • 


25 MEMORANDUM 

May 17, 1944 

Jury sworn and respited—Goldsborough, J. 

• • • 
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26 1 VERDICT AND JUDGMENT 

This cause having come on for hearing on the 17th day 
of May, 1944, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 


who, after having been duly sworn to well and truly try 
the issues between Richard Carter, plaintiff and Baltimore 
& Ohio Railroad Co. and Washington Terminal Co., de¬ 
fendants and after this cause is heard and given to the 
jury in charge, they upon their oath say this 23rd day 
of May, 1944, that they find for the defendants against 
said plaintiff. 

• • • 

27 MOTION TO HAVE VERDICT AND JUDGMENT 
ENTERED THEREON SET ASIDE AND TO 
HAVE JUDGMENT ENTERED IN ACCORDANCE 
WITH MOTION FOR DIRECTED VERDICT UNDER 
PLAINTIFF’S PRAYER NO. 1, AND TO GRANT A 
NEW TRIAL ON THE BALANCE OF THE CASE: 
OR IN THE ALTERNATIVE TO GRANT A NEW 
TRIAL ON THE ENTIRE CASE. 

Now comes the Plaintiff and moves the Court: 

1. To set aside the verdict and judgment entered there¬ 
on and to enter judgment in accordance with his motion 
for a directed verdict under his Prayer No. 1; and 

2. To grant a new trial on the balance of the case; 

OR 

3. To grant a new trial on the entire case. 

All for the reasons following: 

1. The verdict is contrary to the law. 

1 2. The verdict is contrary to the instructions of 
the Court. 
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3. The verdict is contrary to the evidence. 

4. The verdict is contrary to the weight of the 
evidence. 

5. The Court committeed error in denying prayers 
requested by the plaintiff. 

• • • 

28 Upon the coming on for hearing of the motion 

filed herein by the Plaintiff, for a new trial, it is this 
26th day of June, 1944, ordered that said motion be, and 
the same is hereby overruled. 

• • • 


30 CONDENSED STATEMENT OF TESTIMONY 

IN NARRATIVE FORM 

This action duly came on for trial before Mr. Justice 
T. Alan Goldsborough and a jury on the 17th day of 
May, 1944, and continued from day to day until the 23rd 
day of May, 1944, when the jury returned its verdict 
as hereinafter stated. 

In the course of plaintiff’s opening statement to the 
jury they were told that the plaintiff received a notice 
to appear for a hearing before certain officials of the 
B. & 0. RR. in Baltimore on July 12, 1942, the notice 
being the same which was, during the trial, offered in 
evidence as plaintiff’s Exhibit No. 1, and plaintiff’s coun¬ 
sel said: 

Now, the agreement to which they refer contains this 
clause, “No employee who has been in the service more 
than 90 days—” and he had been— “shall be disciplined 
or dismissed without an investigation at a reasonable 
time prior to the investigation. Such employee shall be 
apprised in writing of the precise charge against him and 
he shall have a reasonable opportunity to secure the 
presence of necessary witnesses and to be represented by 
an employee of his choice.” 
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In the conrse of defendants ’ opening statement the jury 
were told: 

Mr. Gower. An investigation was ordered. It was 
postponed a couple of times at the request of Carter and 
finally at his request it was set for July 2, 1942, and it 
was held then before Mr. Hale, the proper man to hold 
it. I am not going into the full details here, but the in¬ 
vestigation was held in accordance with all the require¬ 
ments proper to the investigation, and a decision was 
made on the investigation as required by the union agree¬ 
ment within ten days, and that decision was that Carter 
should be dismissed from the service. 

31 This action is for a breach of contract on the 

part of the railroad company. Their contract was 
not to discharge him without an investigation. The in¬ 
vestigation was held in entire conformity with the union 
agreement. Our position, therefore, is that that investiga¬ 
tion and the decision based upon it are final. We were 
compelled to hold that investigation under the union agree¬ 
ment and we held it, and our position is that that is final 
and forecloses any right now to review that matter. 

i 

I cannot be too positive in this position now because 
it may involve a question of law which His Honor may 
be called upon to determine, because it is the construction 
of a written contract, and it may be a question for His 
Honor. So, I am not taking an absolutely positive posi¬ 
tion before you ladies and gentlemen, but I am stating 
what our position will be, namely, that we did not violate 
our contract. Our contract was not to discharge Carter 
without an investigation. There was an investigation and 
we claim that he has no right now at this time, since he 
was given everything that he was required to have at 
that time. 

There is just one thing—the only ground of attack upon 
that investigation and decision, we claim, is that in case 
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the investigation was fraudulent or dishonest we cannot 
discharge a man if we hold an investigation that is a 
sham or fraudulent, but in the absence of a showing of 
fraud, that we will claim is the only issue in here, whether 
he got a proper investigation. If he got a fraudulent 
investigation that is a different matter. If he got a fair 
investigation we claim he is foreclosed and cannot go into 
the matter now, and that we ought to prevail on the first 
ground. 

32 When the opening statements had been com¬ 

pleted the defendants, out of the hearing of the 
jury, raised a preliminary question as to the right of the 
plaintiff to recover damages for discharge or for wages 
lost by discharge, in the course of discussion of which the 
following occurred: 

Mr. Gower. If vour Honor please, rather than inter¬ 
rupt Mr. Sullivan’s direct examination, I hoped that your 
Honor would consider the point that was made in the 
opening, namely, that under this union agreement the 
plaintiff is deprived by the agreement of the right to come 
to court on his discharge; that in. accordance with article 
7 on page 12 of the agreement, discipline, grievances, the 
contract required that an investigation be had and when 
that investigation is had we claim under the authority 
that it is final and binding in the absence of an appeal— 
final and binding on the employee. That the employee 
cannot thereafter resort to the courts. 

The Court. Where do you find that? 

Mr. Gower. On page 12 of the agreement (Reading 
agreement). This is not a labor board contract, as a 
matter of fact. 

Now, if your Honor please, here was an investigation 
held. There was notice, there was opportunity to have 
witnesses, there was representation by a member of the 
union. The investigation was held on the day requested 
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by the employee. We claim that under these authorities 
that forecloses his right to come to court. 

The Court. The Court thinks what your authorities 
mean is this, that even though there is no contractual 
relationship between the employer and employee which 
would require the employer to have a reason why he 
should discharge the employee, other than he simply 
wanted to do it, even though it was that kind of contract, 
that where the employee is a member of a union and the 
employer makes an agreement that he will abide by 
33 > the rules of the union, which rules require that 

the employer shall give the employee a hearing, 
that that means if he gives him a hearing and discharges 
him the employee has no cause of action. If the hearing 
was not simply a gesture, if the hearing was genuine, 
then there is no cause of action. Now”, I cannot pass on 
those questions until I hear the testimony, gentlemen. 

Mr. Gower. Then your Honor reserves— 

The Court. Is that your view of it? 

Mr. Gower. I thought so. There was one place where 
I didn’t understand. If a genuine hearing was given, 
your Honor thinks there is no cause of action in court? 

The Court. That is my opinion. 

Mr. Gower. Yes sir, that is my opinion and I am 
entirely satisfied. Mr. Sullivan has not spoken yet. 

Mr. Sullivan. Well, if your Honor please, the trouble 
with all this Mr. Gower has been talking about is that it 
is something that hasn’t anything to do with the case. 
Our reference to the discharge was purely a matter of 
inducement. We are not suing for discharge or for wages 
lost by discharge. We are referring to those matters as 
matters of inducement leading up to what happened as 
Items of damage. Our suit is for false arrest. Our suit 
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is not for discharge at all. That does not come in here, 
but since it has ben discussed and probably will be raised 
again, I would like to take two or three minutes of your 
Honor’s time to explain our view of what Mr. Gower has 
said. In the first place the quickest way to get at w-hat 
the case is about is his reference to the limitations of 
article 10. No claims for time or grievance matters will 
be considered under this agreement unless submitted to 
the proper officer within 90 days from the date of the 
occurrence. There is no plea of limitations in this case. 

The Court. You need not discuss that. 

• * * 

34 The Court. I know, but in the absence of the 
union agreement there is no cause of action at all. 

Mr. Sullivan. No sir, that is perfectly true. 

The Court. Therefore the only thing that the employ¬ 
er can rely upon is the union agreement. 

Mr. Sullivan. That is right, and vre claim as a part 
of this matter of inducement which will come out in due 
course that the hearing •was a subterfuge, that following 
the hearing w r e have a paper here from this man McAbee 
recommending the discharge of this man, not because of 
anything that came out at the hearing, but for entirely 
different matters. 

Thereupon, plaintiff offered evidence as follows: 

Richard Carter, plaintiff, testified that he received but 
one notice from the defendant Baltimore & Ohio Railroad 
Company, hereinafter referred to as B & 0 about a hear¬ 
ing, which notice is plaintiff’s Exhibit No. 1, in the words 
and figures following: 
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35 “THE BALTIMORE AND OHIO RAILROAD 

COMPANY 

Baltimore, Md., Jnne 5, 1942 

“Mr. Richard Carter 
Second Cook 
612 Third St., NW 
Washington, D. C. 

“You are hereby notified, in acordance with the rules 
of wage agreement under which you are working, to re¬ 
port at Baltimore, Md., at 10:30 A. M. on June 12, 1942, 
for hearing on the following matter: 

“Unbecoming conduct and language to Car Cleaner, 
Mr. W. Rosenblum, Jersey City, N. J. as well as to Third 
Cook; Mr. Wallace W. Bother, Dining Car 1041, Train 
9, May 27, 1942. 

“H. 0. McAbee, 

“Manager Dining Car & Commissary 

Dept.” 

The plaintiff further testified that on May 27, 1942, he 
was second cook on a B & 0 dining car, had been a dining 
car cook since 1920, was employed on May 27, 1942 by 
the B & O Railroad, was in the Jersey City yards, Jersey 
City, N. J. that morning where he reported for work at 
6:45, he and Henry Johnson, the chef cook, were the first 
two on the car, John W. Runyon, the steward, came about 
7 o ’clock, they were all supposed to report for duty at 
that time; shortly after plaintiff arrived he got the fire 
started, looked out the window, seen the ice man coming 
down the line, called to him, “will you do me a favor?”, 
he said, “what do you want?”, witness replied that he 
would like to get the ice put in because they were getting 
a load of people on at Philadelphia and a bunch of soldiers 
on at Jersey, they will want breakfast right away, witness 
offered to help him put the ice in saying that the third 
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cook was late and that there were only two in the kitchen; 

the ice man starting to cuss witness out said, “I 
36 don’t take no so and so orders from you. I will 
put the ice in when I get ready”, the ice man went 
on up the platform with the ice and iced the whole seven 
cars of the train, when he came back with the ice witness 
was cooking, he did not even ask witness to move or any¬ 
thing, just threw the ice in the car and said “get out of 
my so and so way. If you don’t like it come on out 
, and hit the ground,” witness said he did not have time 

to fight, the people have to be fed, he still kept on cuss¬ 
ing witness so told him was going to take it up with Mr. 
Passkey, but witness had to get his work done and did 
not have time to give a complaint to the steward because 
there wasn’t but two cooks there. Witness was still busy 
doing his work, “so about 7:30-1 say 8 o’clock, about a 
quarter to 8, the third cook came in the car, which he 
was drunk”; at the time of the incident with the ice man, 
Robert Lee Ray was in the pantry and asked witness to 
tell the ice man to give him his ice so he could get work¬ 
ing as quick as possible, witness told the ice man what 
Ray said, “but he wouldn’t pay me any mind”; John 
W. Runyon also saw the incident with the ice man, he 
was in the linen locker getting his linen out and heard 
! witness asking to have the ice; no one else heard the 

incident with the ice man, Ray is now in the Army and 
Runyon is in Chicago. 

The third cook came late, drunk, telling stories where 
all he had been last night, slobbering at the mouth, wit¬ 
ness did not say anything to him, had all his food, muffin 
batter and stuff ready which he vras going to cook for 
the people; the third cook changed his clothes, all full of 
* cinders, witness told the head cook that the third cook 

; better get out, that witness had to make breakfast, the 

: third cook kept changing his clothes over the food, told 

him not to do so, “germs and things”, he got trash and 


l 
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something in his pockets and dumped over the food and 
the people had to eat it, witness said some lady’s 
37 little baby could get hold of this trash and cinders 
and witness would be up for cooking bad food, he 
kept cussing witness out, witness asked the chef to make 
him go out, said “I am not going to cook this food and send 
it out when he is throwing trash and cinders and all over 
this food, throwing germs and trash over the food;” the 
chef told the third cook to go out of the kitchen, to go 
up in the day coach and change his clothes, he would not 
go in the day coach and change his clothes, but stood in 
the hall cussing, all dirty things, saying all kinds of dirty, 
nasty things, witness kept on doing his work, the third 
cook came back in the kitchen, never washed his face or 
his nasty hands, started to cooking, witness would not say 
anything to him, he had a sharp knife in his hand, telling 
witness what he was going to do, would cut witness’ throat 
with the knife, witness told the steward, J. J. Michael, 
who wired to Baltimore for a substitute second cook, told 
Michael that the third cook was drunk and threatened 
to cut witness with a knife and if he did so he would 
not know what he was doing, Michael said to the third 
cook, Wallace Bother, “You are raising Cain on this 
car” 1 , Rother kept on cussing, witness didn’t say anything 
more to him; Bulletin, Superintendent at Jersey City, 
came in and witness made his report to him and Bulletin 
said to Bother “You are drunk cut this out and quit 
arguing until you get to Baltimore”, and then came out 
in the hall and said to witness “Don’t say anything to 
him. Work your w’ay on to Baltimore and I will have 
a man on for relief at Baltimore. No use staying on the 
car and having trouble”. Michael did not ask witness 
for a report about either the ice man or the third cook, 
) never said anything to witness at all until got to Balti¬ 

more. 

Witness didn’t cuss the ice man or draw a knife on 
him or strike or threaten to strike him; didn’t get off 
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the car or run him up to third car on the train; the train 
was late leaving Jersey City, does not know exactly what 
time it did leave. 

When the train reached Baltimore, second cook, Lee 
Horn, got on and told witness that he was to report to 
the office immediately, but Michael told witness to work 
his way on to Washington, “To help out until we get into 
Washington”, and witness worked right on in to Wash¬ 
ington. Then Michael told him to report back to the 
office in Baltimore, witness went back, saw Wickham, the 
sign-out man who gave witness a slip and told him to go 
out on 1042, or something like that, don’t know the exact 
number of the car. Witness didn’t go out on that train 
because Hale, chief clerk, said that witness would have 
to see McAbee before he could go on a car, “You have 
been wrrote up”, witness asked him to let witness 
38 see the letter and explain wiiat it was all about 
and he said “He aint got to explain nothing”, to 
go on and wait until he w*as sent for, w’ould have to see 
McAbee before could come back to w’ork, witness went 
home and stayed until he got the letter. That same day 
in Baltimore he saw Assistant Superintendent, Sherman, 
assistant to McAbee, and asked wiiat the trouble w’as, 
Sherman went to Hale and asked wiiat it was, they talked 
together and Sherman told witness to go home and he 
would be notified shortly to come over to Baltimore. 

The next thing that happened, witness received the let¬ 
ter of June 5, 1942, which has been put in evidence, he 
then went to Jersey City to see the Jersey Central Kail- 
road people to find out about the ice man, also saw’ the 
B & 0 people there, then wrent to Baltimore on McAbee’s 
subpoena to come to a hearing, in the meantime was asked 
to talk to Hale. This was June 12th, the day set for 
hearing, told him had waited 10 days for the Central 
people, Hale took four passes away from witness, who 
told him that the Central Railroad people said they were 
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going to get in touch with McAbee to see about riding the 
drunk third cook out on the line, ‘‘they don’t see why I 
should be pulled off the job for that little trouble”, and 
“Mr. Hale didn’t even give me no understanding, nothing, 
I asked him again to let me see what the charges 
39 was against me, that Mr. J. J. Michael had wrote 
in. He refused to let me see it, said, ‘That’s my 
secret, I don’t let you see nothing.’ I goes back to Mr. 
Sherman, asked Mr. Sherman would he let me see it. 
Mr. Sherman told them to open it up and let me'see it. 
Sherman said, ‘Mr. McAbee handles all the hearings. Mr. 
McAbee will let you see it.’ ” 

That was all with Sherman that day, he said would 
notify witness again when ready for him; witness then 
went up to Mr. Van Horn, who was not in, talked to his 
Secretary and explained the matter. He wrote it down 
and said “I am going to call up Mr. McAbee right now.” 
He called to Mr. McAbee’s office and said he had just 
got through talking to Mr. McAbee. “So I goes back 
down there to see Mr. McAbee, and his Secretary said 
he wasn’t in. I asked him could I stav around there 

w 

until he returned, to see him, until he come in. He told 
me he didn’t know when he would be in; he may be in a 
couple of days. He said he would notify me through Mr. 
Detwater in charge of Dining Car Department in Wash¬ 
ington.” 

The next morning witness went down to see Mr. Det¬ 
water, Superintendent of Dining Car Department in Wash¬ 
ington. He said he wasn’t going to have anything to do 
with that, told him McAbee’s Secretary said for him to 
call up McAbee, he said, “I have to make a call to Balti¬ 
more now to talk to Mr. Sherman. I’ll put your com¬ 
plaint in”, went back the next day and he said he wasn’t 
going to have anything to do with it, “The Baltimore 
will pay your fare”. 



29 


The hearing was originally scheduled for June 12, the 
time was changed to June 22nd by agreement between 
Hale and witness, saw him again on the 22, asked if he 
had received a letter from the Central Railroad of New 
Jersey, “He wasn’t giving no answer”, witness told Hale 
the Central Railroad said for Hale to give witness some 
time so they could write to him, and he said would set 
hearing for July 2nd “in McAbee’s office in person, is 
what he said”. 

40 Witness wrote three letters to McAbee and re¬ 
ceived one in reply as follows: 

Plaintiff’s Exhibit 2. 

Letter of June 5 from witness to McAbee that he was 
in the office that day and Hale told him that McAbee had 
a letter on his desk saying that witness asked for some 
days off, that witness told Hale the steward wrote a 
letter to the office and lied in it and had witness pulled 
off, he had been off 10 days, was waiting for a hearing, 
Hale said Sherman wanted to see witness, he asked wit¬ 
ness if ready to go to w’ork, told him “steward had wrote 
me up and had me pull off for nothing and I asked him 
I want pay for every day I was off”, he said he did not 
have anything to do with that and would have witness 
come in court on June 12th. 

Plaintiff’s Exhibit 3. 

The letter of June 22nd, 1942, from witness to McAbee 
said that he was in McAbee’s office for the hearing on 
June 12 at 10:30 A. M. and filed his papers in the office 
and Hale wras ready for trial, had the third cook and the 
chef there, asked him where w^as the steward. “So he 
did not give me no answer so I ask him how was he going 
to have a trial. The stewart was the man we wanted 
in the office and the steward was on train number eight 
the same day, and Mr. Hale did not notice the steward 
that this hearing was going to be in your office. That 
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same day he tried to carry the case over my head so I 
walked out of the office and said to him how do you have 
a trial with the steward not in the office. He said nothing 
to me so I said to him, ‘When can you bring the steward 
in or do you want me to take out a warrant for him and 
have the police to bring him in your office ’. So Mr. Hale 
said he would bring the steward in.” 

Plaintiff’s Exhibit 4. 

Letter of June 23, 1942, from witness to McAbee states 
that he was in McAbee’s office the day before and Hale 
said could not have trial until July 2nd, told Hale had 
lost too much time and was going to Claim Department 
and notify them for claim for time lost, May 27th 
41 1 until July 2nd, is asking for 8 hours a day until 

placed back on job. “I am giving you time in 
this case because I am not getting anywhere at all. I 
am on my way to take this into court so you and your 
lawyers cannot say that I did not notify you that I was 
going to court -with this case, and if your office made this 
mistake and pull me off my job and do not know what 
he was doing I am not going to be handled around like 
this, and the steward made this trouble and did not know 
what he was doing just because he could write a lie and 
have a man taken off the job and I went up to the Time 
Keeper and looked the time book over all the cook time 
started at 7 A. M. on the 27th day of May, the third cook 
was an hour and twenty minutes late and the steward 
carry his time right at 7 o’clock right with my time. I 
had to do his work too, the steward pad the pay roll for 
an hour and twenty minutes and also pad the payroll out 
of Chicago when the third cook fell out coming out of 
Chicago on train number eight from being drunk that 
night, and I do not think steward wrote this up and also 
hour and 20 minutes late, and also drunk out of Jersev 
City, was using bad words and was talking about hitting 
me in my damn mouth.” 
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Plaintiff’s Exhibit 5. 

Letter of June 24,1942, from McAbee to witness acknowl¬ 
edges receipt of three preceding letters and states that 
witness had been properly notified under terms of agree¬ 
ment about hearing “which has been delayed through 
reasons of your own and not ours,” had chef and third 
cook available when originally set and had to pay them 
unnecessarily because witness not ready to go ahead with 
investigation. “The steward is not on trial - the affair 
has to do with your conduct as related by the chef and 
third cook, who will be on hand to confront you at the 
hearing which has now T been scheduled for 10:30 A. M. 
July 2, 1942. 

42 “Baltimore & Ohio trip pass No. B-146062 is 
enclosed made out in your favor, good between 

Washington and Baltimore, to be used for the above hear¬ 
ing. 

“Very Truly yours, 

“H. 0. McAbee 

• • * 

On July 2nd witness only had a one trip pass to Balti¬ 
more and he went to Baltimore and saw Hale who said 
would be ready at 10 o’clock, went back at five minutes 
to 10 and they w~ent over to a little room enclosed— 

43 not in the office, Francis Lynch, Hale, chef cook 
Henry Johnson, waiter cook, Wallace W. Bother, 

union representative, Douglas Lennon and -witness were 
the only ones there; Michael, the steward, was not there. 
The first thing Hale said, “I am going to read these 
statements all out” and witness asked, Where is Mr. 
Rosenblum, the ice man, Michael, the steward, Robert Lee 
Ray and John W. Runyon, and Hale “wouldn’t give me 
no answer”, he said “I am going to go ahead and read 
this off. If you don’t want to hear it, I don’t want to 
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hear it, I don't have to read it out to you.' Witness 
asked if he would get Michael in here and he said “I don't 
have to get him no less’n I want to"; so before he started 
to read witness asked Lennon if there was any way he 
could get Michael in here, Lennon asked Hale where was 
Michael and he said down in Washington on a car and 
Lennon asked “why don’t you have him?”; Hale goes 
back around into McAbee’s office, stayed about ten min¬ 
utes, came back and started reading this statement and 
asked if -witness agreed with it, witness gave him no ans¬ 
wer, later Hale said Michael -would be over on the 11 <59 
train, then started to read all those papers from the third 
cook -who made his statement that witness cussed him, 
was the one that jumped on him and cut him with a knife 
and cussed him all the -wav from Jersey City to Washing¬ 
ton, witness had not cussed him at all; Hale had a state¬ 
ment from Johnson, the chef, saying that -witness wanted 
to jump on the ice man, drawed a knife on the ice man, 
run him up three cars and attempted to kill him, had a 
big, long butcher knife and cussed the ice man, none of 
that was true, it was all wrong. Johnson’s statement 
also said ice man was scared to put ice on car, that witness 
cussed the third cook all the way from Jersey City to 
Washington; so witness asked Hale who wrote these state¬ 
ments, he said Johnson, and witness asked Hale to have 
Johnson sign his name on the bottom of the state- 
44 ment because he can’t read and write properly and 
witness knows he can’t write no statement like that; 
also asked Hale to let the third cook sign his name on the 
bottom of the paper to see if the writing corresponds and 
Hale said “I don’t have to do that,” and asked Johnson 
who wrote it, Johnson replied that Michael, the steward, 
wrote it and Johnson signed it, then asked was it the third 
cook who wrote it and Johnson said “The third cook wrote 
it and I signed it:” witness said, “Why do you put a 
statement like that?” and the third cook and Johnson 
laughed Lennon spoke up and asked Johnson how long 
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he had known witness and he said “It is the first time I 
have been knowing him,” that he had no personal dislike 
against witness, and he asked the third cook the same 
question who replied “I just started to work out of 
Chicago. I hadn’t been working a week with him. I aint 
got nothing against him,” and Lennon said “All I see is 
nothing but just a jealousy, trying to get this boy fired 
for nothing. I don’t see why he should be pulled off the 
car in the first place. Quite natural, if Carter wants a 
favor, he would not cuss the ice man in order to get the 
ice from him. He would ask him in a friendly way which 
was going to get a favor.” 

He said, “Well, he did cuss the ice man.” 

He said, “I don’t think Carter did.” 

Q. Who said that? A. Mr. Lennon, the union repre¬ 
sentative. 

Q. Mr. Lennon, the union representative ,said you did 
cuss the ice man? A. Henry Johnson said I did cuss the 
ice man. 

So he said, “I worked with Carter on the Capital Lim¬ 
ited;” said, “He do his work, nice clean work, clean cook¬ 
ing.” He said, “He don’t seem to bother nobody.” And 
he said to Mr. Hale, he said, “Mr. Hale, I don’t see in the 
first place where Carter should be pulled off.” He said, 
“Asking the ice man for a favor,” he said, “quite naturally 
he wouldn’t cuss him.” He said, “I don’t see 
45 nothing to this case but a whole lot of jealousies 
and trying to get the boy fired.” 

A statement from Robert Lee Ray was also read, saying 
that at 7 A. M. the ice man came along; 7:15 witness asked 
the ice man for the ice, he got hot, cussed witness out and 
said he w^as running the ice outfit, wasn’t taking no order 
from witness; and he made a statement that later on the 
third cook came in the car drunk, cussing everybody, 
telling everybody where he had been, changing his clothes 
all over the food, don’t wash his hands, started cooking, 
and came out of Chicago on train No. 10 with two pitchers 
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of whiskey, the same trip out of Chicago was drunk and 
fell out in the kitchen, couldn’t do his work, going to 
Pittsburgh Michael told him to go up in the day 
46 coach and sit down, he stayed up there practically 
all day, could not do his work, from drunk out of 
Chicago. 

Witness had statements of his own there, asked Hale 
where they were and to put them in the record. He pushed 
them aside and said “I don’t have to put that. I put what 
I want to put in there,” then Hale told us to come back 
at 1 o’clock. 

Witness went back at 10 minutes to one, reported to 
Hale; he, Michael, Johnson, Lynch and Rother were all 
sitting at the table, they stopped talking, Hale read all 
the things over again, witness asked Michael “Why did 
you write in the office and have me pulled off for nothing?” 
Michael said “I didn’t write in the office. The chef cook 
and ice man told me what—told me these statements, and 
I wrote it up, and don’t know nothing about it.” Witness 
said, “You should have came out and asked me what was 
the trouble with the ice man. You didn’t ask me nothing. 
You wrote in the office and had me pulled off for nothing.” 
Michael said, “The chef cook made a statement out, and 
I wrbte it in there.” Hale said, “We are not going to 
have no arguing here, that you have to ask Mr. Michael 
all them questions. Let me do the asking of the questions, 
and let me take it down.” Witness asked Hale to let him 
see the statements; he refused to do so, saying “I do the 
reading, and you do the listening,” and witness said “I 
don’t know what you are reading. You are liable to read 
anything in this statement. I would like to see this for 
myself.” Hale said, “you don’t have to see this. I refuse 
to let you see it.” Then he read it out and said “That’s 
as far as I would like to go. You can come back tomorrow 
morning and come back to us at 3 o’clock and I will give 
you a pass.” Went back at 3 o’clock and got a one-way 
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pass. Hale said “You come back over here/’ which is the 
fourth time witness was in there. He gave witness a pass 
to come on the 8th of July. Went over that morning and 
reported to Hale, he had all these papers made out 
47 and said “Sit right down here and sign,” witness 
said that he was not going to sign until he read it 
first, asked if he could go out in the hall, the fellows here 
are busy and witness is in their way: Hale said “Don’t 
take it out of here, stay right in here and read it.” Wit¬ 
ness read it and said “I am not going to sign it because 
the words in there is what I see is not proper any way. 
You have not got it made out right in the first place.” 
Hale said “If you don’t sign it you don’t work for the 
Baltimore & Ohio Railroad, you are just fired, you don’t 
work here any more,” and witness said “Then I’ll have 
to be fired” and said he wnuld go to Sherman. He did so 
and Sherman said “He has no right to make you sign. 
He should write one up if your paper is not made out 
right,” and he said to Hale “Make the papers out right 
so Carter can sign it. He has right not to sign if he don’t 
want to sign.” Hale said, “I aint going to make nothing 
out. I am going to put the papers on Mr. McAbee’s desk,” 
and he walked off and left. 

Witness went to McAbee’s Secretary and explained the 
matter, he called Hale and said “Let Carter take a pencil 
and mark out everything that is not right and make some 
new papers out and let Carter sign them,” and Hale said 
“I am not going to do anything. If he don’t sign then 
he don’t work for the Baltimore & Ohio Railroad any 
more.” 

So there was nothing else that witness could do, he 
asked where was McAbee, the Secretary said he was out, 
so witness went on, no use waiting for him to give witness 
a pass back to Washington, a one-way pass. 

Thereupon, the plaintiff offered and there was read in 
evidence as Plaintiff’s Exhibit 6 the following, it being 
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first stipulated that Mr. Van Horn, is Vice-President of 
the defendant railroad in charge of Operation and Main¬ 
tenance : 

4 ‘Baltimore, July 11, 1942 1-14 

“Memorandum for Mr. Van Horn.” 

48 “Am enclosing herewith testimony taken at hear¬ 
ing given in my office on July 2 to Mr. Richard 
Carter, occupation cook, age thirty-four years, in service 
two years, in connection with unbecoming conduct and 
language to Car Cleaner, Mr. W. Rosenblum, Jersey City, 
N. J., as well as to third cook, Mr. Wallace W. Rother, 
Dining Car 1041, Train 9, May 27, 1942. 

“This investigation was originally scheduled to be held 
on June 12. He was in the office on that date and requested 
postponement of hearing as he desired to secure more in¬ 
formation from the Central Railroad of New Jersey. He 
stated he would inform us when he was ready for hearing. 

On June 19 it was necessarv to communicate with him and 

• 

ascertain when he would be ready for hearing and on June 
22 he advised he would like to have it on July 2. 

“Carter is a very peculiar sort of fellow’, in fact the 
comment of his associates is that he is ‘loose in the head,’ 
He certainly acts in this manner. A year or so ago he 
was arrested at Washington when he slept in the Smoking 
Room all night and openly counted a large amount of 
money which he had on his person, which later turned out, 
however, to be his own. I feel we are better off without 
him. 

“He came in the office on July 8th to sign the testimony, 
a copy of which was given to him to read. He put up all 
kinds of excuses as to wdiy he w’ould not sign same; that 
statement was not in the testimony from the ‘iceman/ 
although it wras read to him on page 5, it being the state¬ 
ment of the Car Cleaner,Mr. Rosenblum, and that he 
wanted to see his signature so that he could make a court 
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case out of it in Jersey City. He left the office without 
signmg the testimony, and recommend that he be dis¬ 
missed from the service, and that the following notation 
be placed on his service record: 

“ ‘May 27,1942—Mr. Richard Carter—Cook—unbecom¬ 
ing conduct and language to Car Cleaner, Mr. W. 
49 Rosenblum, Jersey City, N. J., as well as to Third 
Cook, Mr. Wallace W. Rother, Dining Car 1041, 
Train 9. Dismissed.’ 

“Signed—H. 0. McAbee 
“Copy: Mr. C. A. Duvall: (Over) 

“P. S. This is the same Richard Carter who w^as repri¬ 
manded as per my letter of October 21, 1941, due to his 
disorderly conduct on Dining Car 1055 at Washington, 
D. C. on September 30,1941, at which time the chef accused 
him of cutting him.” 

Thereupon, the plaintiff offered and there was read in 
evidence the following: Plaintiff’s Exhibit 7. 

July 14th, 1942 

“Memorandum for Mr. Van Horn: 

“Report of Dismissal 

“Name: Richard Carter 

“Occupation. Cook 

“Location: Dining Car 1041, Jersey City, N. J. 

“Cause unbecoming conduct and language to Car 
Cleaner, W. Rosenblum, Jersey City; as well as to Third 
Cook Wallace W. Rother, Dining Car 1041, Train No. 9, 
May 27, 1942. Dismissed.” 

The foregoing was initialed “W. G. C.” and it was 
stipulated that the initials mean “W. G. Carl,” and it was 
also stipulated that the foregoing had a large red pencil 
mark “F” right across the face of the same, which was 
put there by Mr. Van Horn as his approval. 
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Thereupon, the plaintiff offered and there was read in 
evidence the following: Plaintiff’s Exhibit 8. 

“Baltimore, Maryland 

July 11, 1942-1-1 

“Mr. Richard Carter, 

612 Third Street, N. E., 

Washington, D. C. 

Dear Sir: 

“After carefully reviewing the testimony taken at the 
hearing given you in my office on July 2, 1942, it 
50 has been decided to dismiss you from the service. 

“Very truly yours, 

“H. 0. McAbee. 

• • • 

Plaintiff further testified that McAbee was not present 
at any time during the hearing on July 2. The next thing 
that happened was that witness received on July 14 the 
letter just quoted, he thereupon went to Baltimore on 
July 15, McAbee was coming out of his office and witness 
said “This is Richard Carter, Mr. McAbee. I received a 
letter, ‘dismissal from the service,’ I would like to talk 
with you.” He said “I done fired you. I don’t want to 
talk to you,” witness said “you didn’t state why you 
fired me,” he kept on walking down the steps, witness 
following, trying to beg him to talk to witness; witness 
said “I have come to appeal for a trial. Union man said 
you would have the trial.” “McAbee wouldn’t give me 
no understanding and went on in the lunch room,” telling 
witness not to be following him around. Witness went up 
to Van Horn’s office, talked to his Secretary, who said 
would get right in touch with McAbee, witness went back 
down there, talked to McAbee’s Secretary, who said he 
was out of town so went over and talked with Sherman who 
said he would take it up when McAbee got home. 
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Witness then went to McConnell Chairman of the Union, 
Lennon and McConnell both were in the office, the morning 
of July 16, McConnell said he would appeal the case 
through Carl and told witness to go over to Baltimore and 
see Carl and that he would write a letter to him. Witness 
went over the morning of the 17th, Carl was out, talked 
to his Secretary, who said would take it up with him, they 
would write a letter and let witness know what to do; told 
the Secretary 10 days had expired and he said “We’ll take 
care of you. You get an announcement from us in 
51 10 days,” witness went back and told McConnell, 

he said he was going to appeal the case, told witness 
to come back in 10 days from July 16th, 4 4 Go home and 
wait until you get a letter from me.” 

On July 24th witness was down town until about 1 
o’clock, when he got back home Mrs. Sheehv had a card 
with the names of Bonaccoursy and Stanton, detectives 
of No. 9 Precinct, said that they had been there looking 
and inquiring for witness, asking where was he working? 
what does he do for a living? how does he ride the trains 
up and down the railroad,? and left word for witness to be 
at No. 9 Precinct at 8 o’clock and not to fail, and if he did 
not show up they would come and get him and lock him up. 

In the meantime, witness left Washington on the night 
of July 19th and reached Jersey City on the morning of the 
20th, went up to Claim Department of Central Railroad, 
talked to one of the big officials, went out to the yard and 
talked to Passkey, Yard Foreman, who asked if witness 
was working and told him 44 No,” and he said 44 1 don’t 
see why you should not be working,” said he had never 
known witness to be cussing the ice man and asked if 
witness was fired and told him he was, he said 44 That’s 
mighty bad, you go down to the Claims Department.” 
Witness did so and asked the man there to see Roseblum’s 
statement, he said it was not anything in the first place, 
that Roseblum had not given a statement about witness 
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running him with a knife or cussing him out, the state¬ 
ment Roseblum put in isn’t anything, and that in fact 
witness should be working, he did not see why the railroad 
would pull witness off for that, “All this stuff about the 
third cook being drunk out here.” “I am going to take 
it up with the Baltimore & Ohio Railroad right immedi¬ 
ately. Mr. McAbee.” Witness left that evening on the 
6 o’clock train, and reached Washington at 10:40 the night 
of the 20th, paid his own fare both ways. 

52 Thereupon, at the request of defendants, the 
further examination of the plaintiff was temporarily 
suspended and the defendants produced as a witness on 
their behalf William Rosenblum, who testified that on 
May 27, 1942, he was employed in Jersey City, N. J. as 
gang leader of car cleaner work for the Jersey Central; 
plaintiff asked him for ice, told him could not give it to 
him at the present time because had his men icing the 
rest of the train, he demanded the ice and said if he 
didn’t get it immediately the food in ice box would spoil, 
told him could not help it and he said would go down and 
see Passkey, the General Foreman, “I told him I didn’t 
care what he done,” words led to words, he got quite 
abusive, witness told Michael what took place and that 
if he didn’t advise plaintiff to stop using the language 
he had used witness would be forced to send him in for 
insubordination, “those standing cars on the regular trains 
is under my jurisdiction,” plaintiff used profanity and 
thinks he used some of it too, plaintiff first, witness didn’t 
go on to the car until he told Michael what took place, had 
no further conversation with plaintiff. 

On cross-examination the witness testified that he didn’t 
personally deliver the ice to that car that morning, he had 
men deliver it, he might have helped his men, don’t recall 
whether he did or not but it has been a custom of his to 
help out; asked what he meant by “turning him in for 
insubordination,” witness said “As I understand, any 



41 


man employed on the railroad under the supervision of 
any other man, if he speaks fresh, or uses vulgarity, ” I 
have a right to turn him in for a higher man than myself, 
for insubordination of witness, the higher man is Passkey, 
the yard foreman; asked why he did not go to Passkey 
instead of Michael, he replied “I figured it was enough 
if I told Mr. Michael”; the same rule applies if a superior 
speaks improperly to a subordinate. Being shown two 
papers, he stated that one was and the other was not in 
his handwriting, he put the last three lines on one of 
53 them “the same time I wrote that,” being asked 
with respect to one of the papers later put in 
evidence as plaintiff’s Exhibit 10 whether it stated every¬ 
thing that happened that morning, witness said “The only 
thing that happened that morning outside of what is stated 
there is, Mr. Carter used abusive language, and I used a 
little, I would not say as much as he did. And when I 
made my statement to Mr. Michael, that is the statement 
he made up,” he made that statement “The same time,” 
and when asked why he dated it June 5th, six days later, 
he said “Mr. Michael brought this sheet to me, or tried 
to give me a sheet of paper, and asked me if I would 
make a statement of what happened on the day that I 
gave this statement,” the statement on the morning of 
June 5th is in Michael’s handwriting, identifies his signa¬ 
ture to it, and asked if that is a correct statement of every¬ 
thing that happened that morning, witness said “That 
is the way I gave it to him. I told him the man used 
vulgar language,” and being asked if he left anything 
out witness replied “This is one statement of w’hat I told 
Mr. Michael. I just told Mr. Michael what he has down 
there.” Being pressed with the question whether he told 
Michael everything that happened, witness said, “This 
is what happened,” the question being repeated he said 
“outside of my cursing him out, is all,” as he understand 
that was not necessary, “I didn’t curse him out the way 
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he cursed me out,” 4 ‘when men work together on a rail¬ 
road, there is no sweet lilies amongst us, and there is 
what he said, the language that Mr. Carter used, what I 
used was not as bad as the language he used.” 

Thereupon, plaintiff offered and there were read in 
evidence two statements, as follow’s, plaintiff’s Exhibit 9, 

“Be Richard Carter 

The Baltimore & Ohio Railroad Company 

Date 6/5/42 

“Statement of William Rosenblum, night car cleaner 
leader, Jersey City. 

54 “On May 27th, at Jersey City yards a cook, 
Carter, D. C. 1041, cussed me out, calling me vulgar 
names. This without any provocation on my part, and 
apparently because ice had not been put in diner. It then 
being about 7 a. m. This I reported to steward Michael. 

“(Signed) William Rosenblum.” 

Plaintiff’s Exhibit 10. 

“THE BALTIMORE & OHIO RAILROAD COMPANY 

June 6, 1942 

“Statement May 27, Train No. 9, Diner 1041. 

“On stated date, second cook used very abusive lan¬ 
guage to me for no provocation. I wras compelled to go 
into the dining car and report conduct of the second cook 
to the steward of the car, named J. Michaels. 

“William Rosenblum 
“Car cleaner or leader 
“J. C. Passenger yd. 

“The name of the second cook is R. Carter. Information 
supplied to me by J. Michaels.” 
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Q. You say the first one of these statements was given 
by you to Mr.— A. Michael 

Q. On the day this happened, May 27th; is that right? 
A. The day that is dated. 

Q. Didn’t you say two or three times, in your first 
examination, that you went around to the car that morn¬ 
ing and reported it? A. The morning that it happened. 

Q. And this first statement was what you reported to 
him? A. That is right; the day it happened. 

Q. And you reported to him then? About the date it 
happened? A. Yes, sir. 

Q. Can you tell me why the statement is dated June 5, 
instead of May 27? A. I don’t know what date it 

55 was. I don’t recollect. 

Q. The papers state it was May 27th. Can you 
tell me why it wasn’t made until June 5th? 

The Court. He said that he came around later. 

The witness. Mr. Michael came and asked me what it 
was all about. I gave him the facts. I gave him the story 
on the day it happened, and he made this report, and I 
wasn’t there. And he came back and asked me, and I 
signed the statement. I signed the paper. He came to 
me again and asked me to make a statement in my own 
handwriting. If the dates vary, it is the dates that he 
came in from his trip. 

Q. Do you know what date you signed the first paper? 
A. I don’t recollect. 

Thereupon, the plaintiff resumed the stand and 

56 further testified that, on July 20th, in Jersey City, 
he saw the man who is head of the cleaning depart¬ 
ment who took and wrote down another statement from 
witness and said, 1 ‘I don’t know why they pulled you out 
of there. I have Mr. Rosenblum’s statement in the office, 
in my desk. It is against the law to let you see it. I will 
send it to Mr. McAbee.” Witness asked what did McAbee 
do about the third cook and he said “He is going to take 
it up with the officials. They don’t allow anybody to ride 
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like that. He was drunk, and might fall out of the car. 
That is against the law.” He told witness to see McAbee. 

On July 24, witness vrent to No. 9 Precinct in response 

to the message left for him, reported to the man on the 

desk, this was about 7:30. He took witness’ name and 

wrote it on the book. “He takes me up there in the back 

room and locks the door. It is hot up there, so I couldn’t 

get fresh air up there. I stayed up there until about 15 

minutes after S and Mr. Stanton and Mr. Bonaccoursy 

came there. Thev unlocked the door and taken me to the 

•> 

third floor, from the second floor, in a small room and 
locked the door behind me when they took me in there.” 
The first thing he asked for was witness’ registration card, 
said witness did not register here, told him had registered 
in Baltimore, and he said could not find any registration 
here; asked if witness got into trouble on B & 0, told him 
“Yes,” asked witness what happened, told him the ice 
man and the chef cook “run me off the yard,” asked if 
had any other trouble there, witness said “No” and he 
said “you did.” “What were you doing on July 21st?.” 
Both of them asked the questions; does not know the name 
of the man w-ho locked him in the room, it was one of the 
head men on the desk; asked if he went up to Jersey City 
on the 19th and witness said “yes and w^as there on the 
20th,” he took the conductor’s and porter’s name; asked 
where witness w’as working and said no place, out of work 
six weeks; then asked how T witness lived, said “WTien I 
w’ork I save a little money;” asked wfliere witness hangs 
out, said “No place. I mind my own business.” 
57 He said hadn’t ever seen witness in the street 
around here. So he goes out of the room and locks 
the door again, both w’ent out and Stanton pulled the door 
to, he locked the door, stood out there about 10 minutes 
and left witness locked up, Stanton then came in and asked 
again to show registration card, did so and Bonaccoursy 
said “He has got a 1-B card and he could not get away, 
or the F. B. I. would get him.” He said “You are acting 


45 


straight.” The man that wants to see you is out of town,” 
didn’t say who it was, said “the man that wants to see you 
will be here tomorrow morning. I will let you go tonight. 
You got a good record. I will let you go home.” 

One of them said something to witness about where he 
was on July 21st in the yards in Jersey City, but did not 
say what he was supposed to have done up there. 

Went back to the 9th Precinct in the morning at S o’clock. 
The last thing said to witness the night before at the 
station was that he had a clear record. “Will you please 
be here tomorrow morning at 9:30 o’clock? I got orders 
to hold you but I am not going to hold you.” Asked 
three times to please be there. Witness went back the 
next morning, reported to the man at the desk, the Captain, 
who looked at witness’ name on the book and said to go 
in and sit down in a little room, Stanton and Bonaccoursy 
came and told witness to wrait until the man came that 
they talked about yesterday, he said something to the man 
at the desk, don’t know’ wiiat he said; about 20 minutes 
of 11 Captain James, a detective with the B & 0 and a 
Mr. Nichols came in, w’ent into the room “and Mr. Nichols 
grabbed me on the arm,” he w*as sitting down, asked him 
w’hat wras the trouble and he said “You will have plenty 
of time to find out,” told him “not to hold so tight, and 
he said “if you tell me not to hold you so tight, I will bust 
you in the mouth.” By that time James and a bodyguard 
came out, he grabbed witness and said “What were you 
doing on the car on the morning of the 21st?” Witness 
said “I wasn’t there that morning.” He said, “Don’t 
tell me that you so and so. I will bust you in the 
58 mouth. I have it on the paper here that Henry 
Johnson reported that at 6 o’clock that morning 
w’hen he came on the car you had an iron bar prying the 
car open, and taking tw’o rings and $50.00—two rings and 
a watch, and some whiskey.” Witness said “Oh, no sir, 
Mr. James, I haven’t been on no car.” And James further 
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said of the supposed Johnson statement that witness said 
“I am going to kill you, you black so and so,” and that 
Johnson further said witness took a butcher knife and 
run by him and fell over a chair, that Johnson runs out 
to get a detective, and then witness throwed all the meat 
off the car, and went running down the railroad tracks 
and taking a car and went to New York. 

James did not say anything about Michael having made 
a statement, he had about nine sheets of typewriting in his 
hands, he kept on cussing and hitting witness in the mouth, 
witness got up and asked Stanton and Bonaccoursy w’hat 
was the trouble, “he said the B & 0 talked to Mr. James. 
He kept threatening to hit me, and wiien I walked out he 
said 4 1 will get you.’ ” James said that; that w’as on a 
Saturday and witness w-ent to Baltimore Monday, first 
w’ent to James and Captain Ross was also present, Ross 
said “We had a lot of trouble like that, cooks going around 
and telling stories on other cooks, but you didn’t break in 
the car,” James said the same thing, Ross said “What 
you ought to do is to have Mr. McAbee and the dining car 
stewards and chefs locked up. They have been trying to 
get you for twenty years. We have looked the case up 
thoroughly and seen there was nothing against you.” 
Witness asked w’hat he could do and he said that the 
trouble was over in the Dining Car Department, to go 
over there and see Mr. McAbee and he will straighten it 
out. Asked James vrhere he got witness’ name and he 
said McAbee gave it to him and gave him orders to get 
witness “for breaking in the car, but you haven’t done 
nothing like that.” Told James that he asked the train 
conductor, the chef cook and the porter why they let 
witness ride on the train without a ticket, that the con¬ 
ductor took up witness’ ticket and the porter asked 
59 why he was riding in the coach with the passengers 
and he looked at witness’ ticket, the train began to 
get crowded and the porter wanted to get him out of there, 
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that James asked the conductor would he let witness ride 
without a ticket and the conductor said he had one, that 
he knows witness because he ran with him as third cook, 
that James would not take the conductor’s w*ord for it, 
he snuck back and asked the porter who told him witness 
had a ticket and showed it to him, that James then goes 
back and asks the cook wrould he let witness ride in the 
kitchen and the cook said he would not, so James said he 
wras going to get witness any way. 

On July 27th, after leaving James, went up to see 

McAbee, his door was shut, asked to see him, his Secretary 

w*ent in, then came out and said he was busy and didn’t 

w*ant to talk to witness, explained to the Secretary w*hat 

he was there for and asked him to go back and tell McAbee 

he was there on that business, he said McAbee didn’t 

w*ant to talk to witness, asked if could wait and see him 

when he got through his w*ork, he said “No, he don't want 

to talk to you,” told him wrould be over tomorrow* on 

train No. 4, to make a special note of it and get it to 

McAbee which he did. Went back the next dav on train 

% 

No. 4 at 11:59, asked where was McAbee and he said out 
of town, may not be back for three w*eeks, asked if the 
Secretary had given him the message and he said that he 
gave it to him and he said he did not want to have any¬ 
thing to do with witness. So w*ent in and saw* Sherman, 
Assistant Superintendent, w r ho said w*as not going to have 
anything to do with it because McAbee w*as handling it 
himself, but would make a note of it and leave it on 
McAbee’s desk; witness then w T ent to McAbee’s Secretarv 
and left this statement with him and he said he would give 
it to him. He told witness to report to Detwater day after 
tomorrow 1 -, McAbee w*ould make arrangements for witness 
to come over and see him in Baltimore; Then I 
60 w*ent on up to Mr. Van Horn’s office and spoke to 
Mr. Van Horn’s secretary about it. He called up 
dow*n at the dining car department. Then he said, “I just 
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got through talking to Mr. McAbee and he said he is 
handling your matter.” 

Q. Mr. McAbee’s secretary had just told you a few 
minutes before that Mr. McAbee was out of town and 
would not be back for three weeks? A. Yes. So Mr. Van 
Horn’s secretary told me to go back down to the dining 
car department When I got down to the dining car 
department I said to Mr. McAbee’s secretary, I said, “Mr. 
Van Horn’s secretary called up down here and he says that 
Mr. McAbee is handling my matter right now.” He said, 
“I told you he was out of town, didn’t I?” I said “yes, 
but I would like to see him,” He said, “that is all I know. 
He is out of town and won’t be back for two or three 
weeks.” Then I went over to speak to Mr. Hale, the chief 
clerk. I said “will you take this matter up for me?” He 
said, “I am not going to do anything about this matter.” 
I said, “you handled the iceman’s matter and this is more 
serious than that.” He said, Mr. McAbee is handling 
that. You will have to see him. 

Witness went to Detwater’s office the following day to 
report for a pass to go back and see McAbee, and he said 
he is not going to have anything to do with it; witness 
wrent back to Baltimore on August 5th, saw T James and 
Ross, they said they had told witness before not to come 
worrying them, the trouble is in the Dining Car Depart¬ 
ment, the chef cook, steward and McAbee tried to have 
witness put in jail “why don’t you take it up with the 
lawr and have them arrested? That is wrhat you should do. 
You did not break in the car. We have got the man that 
broke in the car.” They asked if witness had been put 
back to w’ork and when he said no they told him to go see 
McAbee, witness said he would not talk to witness, they 
then advised to go see Van Horn, saying “I think he will 
give you some consideration.” 

61 Thereupon, as plaintiff’s Exhibit 11, 12 and 13, 
certain documents were offered in evidence and the 
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substance of them stated to the jnrv, namely, indictments 
of one James Ellis and a carbon copy of a statement made 
by him, the indictments being for the doing by Ellis of 
the things of which Carter had testified that he had been 
accused, and the statement being a confession by Ellis of 
the doing by him of those things, 

• • • 

63 It was thereupon stipulated in response to ques¬ 
tions bv the Court that the car broken into was a 

w 

B. & 0. car and Ellis was sentenced for breaking into it. 

About August ISth, witness went to see White, Assistant 
Superintendent of Seaboard Dining Car Department, had 
worked there before, told him about the trouble with the 
B & 0, he said ‘‘you wait a couple of days and I will write 
to the B & 0 and get vour record,” witness went back the 
third dav and White said don’t need anv cooks: witness 

w 7 

said that he had an ad. in the paper for cooks and White 
replied “I am sorry we cannot use you. We have got all 
the cooks we need;” witness asked White to show him 
the record or statement he got from the B & 0 and he said 
he was not allowed to show that “We don’t have to show 
you nothing;” then went to Southern Railroad and was 
told they needed a second cook for train 18 that night, to 
go home, get his bag and come right back, witness did so, 
Captain Peale, of the Washington Terminal, saw* witness 
standing there and asked what he was doing, witness said 
that he had just been hired for second cook on the South¬ 
ern, and he said “I don’t even want you around here. 
I have orders from the B & 0 to watch vou because vou 
are nothing but a thief and burglar, breaking in dining 
cars. I have orders to keep you off these premises and 
keep close watch on you. Get your bag and get out of 
here,” he looked in a little book and said that he had 
orders to keep witness off the premises, and witness said 
“Mr. White just hired me. I have to go to work tonight. 
What can I do? Mr. White is depending on me to make 




50 


this train. Cooks are hard to find. Will you please let 
me make this trip?” He said “No”. Get your bag and 
get out of here right away. If you don’t, I will kick you 
out. Grab your bag quick,” he marched witness out to 
the east side of the station and said “If I ever catch you 
on these premises again I will kick you out.” 

Witness went up to see Tolson, who came out of 
64 his office and talked to witness, told him Peale had 
run him off the premises, had orders from B & 0 
to keep a close watch on him, didn’t want no criminal like 
him on the premises, Tolson asked if he had seen McAbee, 
told him he had but he refused to talk to witness, and 
Tolson said “Mr. McAbee should talk with you, to get 
this straightened out,” witness asked what he was going 
to do about it and he said “The thing for you to do is 
to go down and see Captain Palmer” who was in charge 
of the Washington Terminal Police at that time, "went 
to Palmer’s office and his Secretary said he was off sick, 
Peale acting in his place, didn’t think Palmer would ever 
be back; witness went back to see Peale, he said “Do 
you see that door, you black so and so? If you don’t 
get out of here I will knock your brains out,” and he 
pushed witness back to the door, got on the elevator and 
they marched witness right out of the east side of the 
station, saying “If I catch you on these premises again, 
a dirty thief like you—you had better not be caught on 
these premises again. I have a picture of you”, and he 
showed witness a little picture he had. 

A man named Copeland got hit by a cab around August 
21st, wrent with him to Peale’s office, Peale said “I told 
you to stay out of here,” witness said that Copeland got 
hurt by a cab and he w*anted to see if Peale had a record 
of it and Peale said he had, and also said “Here is 
another fellow’s picture I have got for breaking in cars 
around the yard. He knowrs you,” witness said he did 
not know anything about the fellow and Peale said, “I 
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have orders from the B. & 0. to keep close watch on you. 
If I catch you on these premises again I am going to 
lock you up.” 

When witness saw James about August 5 in Baltimore, 
he said he had orders from McAbee to look witness up 
and bring him in. 

On August 28th, witness was coming through the sta¬ 
tion to meet somebody coming from North Carolina, went 
to see what time the train was marked up; Capt. Peale 
and Sergeants Cox and Gross saw -witness standing out 
on the platform, Peale pointed witness out to them, 
65 witness went through the station to the Postal Sav¬ 
ings and got a $50.00 bill changed, Gross and Cox 
followed witness, another B & 0 cook came in and was 
talking to him, Gross and Cox stood at the desk, they 
-were supposed to be writing in the post office, -witness 
started to go out and before he could get to the door they 
rushed out and on the step Gross grabbed him, snatched 
him, like to throw him down and witness asked what was 
the trouble, he said “We want you. We have been look¬ 
ing for you for a robbery or bulgary,” they grabbed him 
in the back and carried him on to the station, Lieut. Cun¬ 
ningham -was standing there and Gross said to him “I 
have got vour man. Come down and identify him,” and 
Cunningham said “I will, as soon as I report to the 
Captain”, they took witness to the detective room in the 
Union Station, said they wanted him for robbing a car, 
another car here in Washington, there had been one broken 
into in Jersey City and one in Washington; in the detective 
room he asked -witness if he broke into a car out in the 
yard, and witness said no, so Gross hauled off and busted 
witness in the lip, then hit him on the side of the head, 
witness got up and started to cry, Cox hit him in the 
stomach and said “If you get up again I will take my 
black jack and bust your brains out”, then the wagon 
came and the Captain on the wagon asked what witness 
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was charged with, Cox and Gross got in the wagon and 
rode to headquarters with the witness, they took six dif¬ 
ferent finger prints and six sets of pictures, then Cun¬ 
ningham came in, put his hands on witness and started 
snatching him around, they took him in the back room, 
Cox snatched him around and said “I knew’ we would 
get you. We have been trying to get you for a long time. 
I knew we would pick you up sooner or later,” put his 
fingers on witness and snatched him around, and Gross 
asked “Where did you get your rings?” He snatched 
them off of witness and his watch, told him bought the 
two rings and they were not paid for, bought the w’atch 
at Locke’s Jewelry store and it was not paid for and he 
said “Oh, yeah. You stole it,” then he took it back in 
the little file room and looked it up, brought it back and 
threw* it at witness and asked if he didn’t break in a 
66 car in Washington, then they beat him up again, 
kicked him in the stomach, Cunningham, Cox and 
Gross w’ere present, Gross and Cox did the beating, then 
had writness sign his name on all of the finger prints, took 
him back to the Captain on the desk and told him they were 
charging him with robbery and burglary, didn’t say where 
it wras, then they took him to No. 1 Precinct, that night they 
took him back to headquarters to the line-up, said they 
had him for burglary and robbery and tried to press an¬ 
other charge against him of another car on railroad prop- 
erites, then carried him back in the wagon and beat him 
up again, slapped him around, kicked him in the stomach 
and shoved him in the jailroom, had a colored fellow 
come around and try to identify witness, had witness 
take his hat off, w’alk sidewrays, crawl on his hands, bend 
over and turn all around, put his hat on and take it off, 
kept that up for fifteen minutes, the colored fellow’ said 
he didn’t know witness, Peale was there and showed the 
boy photographs but the boy said he did not know witness, 
then they took him back and beat him up again, saying 
“We are going to beat it out of you.” Then they got 
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Sergt. Nicholson, who said “I am not going to put a 
charge against you. They want me to put a charge against 
you but I am not going to have anything to do with it,” 
they had him brought back in the cell at 8:30 and locked 
him up there for the night, this was all on August 28th, 
had nothing but an iron bed to sleep on and they didn’t 
give him anything to eat. 

The next morning about 9:30 he was called out of 

the cell again for another line-up, they had another colored 

fellow, put him through the same thing, he said he didn’t 

know witness, they begged and begged him to say he 

did, but he said he didn’t, then they put him back in 

the cell; took him back to the line-up that night about 

6:30, put him on the stand again, all the detectives took 

a look at him thev read it out that witness had been break 

* 

ing in dining cars and riding without transportation, one 
of the men asked him if he wasn’t down there last night, 
he said he was and the man told him to get off the stand. 
The detective said to hold for Hayden, they put him in 
a cell and called out for Hayden; Peale was there, he 
grabbed witness and snatched him around, searched his 
pockets, tore things out of them, pushed him around and 
said “I ought to bust you in the mouth”, witness said, “I 
haven’t done nothing,” Hayden said “we ought to beat 
his brains out.” After a while the Captain said “You 
seem to be a pretty clean fellow, you work every day for 
your living,” and the witness said “Yes,” then he told 
Gross “You had better let this fellow go,” and he called 
up Lyman, a lawyer, who came down. Then Lyman went 
back to talk with the Captain, then came back and said 
“I am going to get you out. He got witness out, took 
him down to No. 1 Precinct, had $300.00 when went in 
No. 1 and they gave him $290.00 back, Lyman took him 
out that night and that was the end of that. 

Witness went right back to Baltimore the next 
day to see James and Ross, told him not to come in 
the office, they had told him ten times his trouble 


67 




54 


was in the Dining Car Department and had told him what 
to do, go up and see McAbee, told them he would not talk 
to him, and they said go up and see Van Horn. “Don’t 
come in and worry me. We haven’t got nothing against 
vou.” 

m 

Has not been doing any work since May 27, 1942, can¬ 
not get a job, has tried at the Government Printing Office, 
told them what the trouble was at the B. & 0. and they 
would not accept him; tried the Bureau of Engraving and 
got turned down there; went to this other government 
building on F Street for skilled labor and got turned down, 
went to the Railroad Retirement place, they said wanted 
to send him out to the Pullman Company to clean cars, 
somebody objected, they didn’t want him on the premises, 
they said could not put him on the job, all they could do 
was put him on railroad compensation, he drew $300.00 
in 1942, two hundred and some dollars in 1943, it is $3.00 
a day, they paid him about $550.00 in compensation*; had 
twelve hundred and some odd dollars saved up, some of 
it in the Post Office and some in the North Capital Sav¬ 
ings Bank; immediately prior to May 27, 1942, he was 
earning 52 cents an hour, some months it would run 
$250.00, it would run from around $200.00 to $250.00 - 
from $190.00—some times it runs up to $250.00, depends 
upon how many hours he puts in. 

On cross-examination, the plaintiff further testified that 
he hadn’t worked one day since May 27,1942, had register¬ 
ed for railroad unemployment insurance, got $300.00 in 
one year and about $200, not $250.00, another year, 
6S he has been to the office at 301 G Street, got a let¬ 
ter to come there, I. H. Taylor was in charge, never 
met Murphy, they offered a job at Washington Terminal, 
but it said didn’t want witness on premises, went up to 
505 K Street to Daly, explained trouble to him and he 
said it was a railroad affair, “I think he is one - he is 
the big man at this 505 K Street,” Government Unemploy- 
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ment Office, he made witness make out a statement, told 
him what happened at the B & 0, Daly said he wanted 
some one over to Post Office to handle mail but had read 
the record from New York and said there was no need of 
sending witness there because he had a bad record against 
him and the railroad would not permit him to work, “I 
am not going to send you out on no job until you clear 
this up with the railroad company. There is no need to 
come here and ask me for no job”. Asked if he claimed 
that the B & 0 had communicated with Daly and had told 
him not to hire witness; he replied “No, sir”, witness 
was drawing $3.00 a day compensation from the Retire¬ 
ment Board and had to go over there three times a week 
and sign a book, got Government checks for $30.00 every 
two weeks, thev wanted to know whv witness was draw- 
ing compensation and was not working, asked for 
69 whole complete statement of trouble with B. & O. 

He sat down and wrote it and some big man in New 
York answered and said “I am sorry, I cannot put you 
back on the railroad. We cannot make the B. & O. put you 
back. The only thing we can do is to give you this com¬ 
pensation which is $3.00 a day.” They paid that until 
last year, then sent witness over to Taylor and he jumped 
on witness and said “Why can’t you w'ork? I have a job 
at the Pullman yards for you cleaning cars.” He had a 
letter from New York, read it to witness and said wrould 
like to get in touch with terminal officials and see why 
witness is not working and is drawing compensation, asked 
if witness is able to work and witness said he w-as ready 
to go to work. When witness w’ent back Taylor said he 
could not go to work over there, the Seaboard Line won’t 
let witness work there, cannot put him on the Atlantic 
Coast Line or on the Pennsylvania, “You have got a 
record. You cannot keep no railroad job. There is nothing 
we can do about it.” Then he sent witness to 505 K Street 
where a lady was in charge, she said could not see why 
the Retirement Board kept sending him up there, this is 
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a railroad affair and she sent him to a big fellow down 
stairs who said he could not send witness on a job with a 
criminal record, he might go out and rob somebody, “I 
don’t recommend nobody with a criminal record for no 
job.” Witness further said “Then I got a letter after 
that from the Army which orders me from the draft board 
to go to 505 K Street. I showed them the letter. Then 
they said they couldn’t do nothing for me. They called 
me up at Ft. Myer for induction. When I went to Ft. 
Myer they asked me did I have a record, I said ‘yes’. 
They put me in the criminal record room. They asked 
me a lot of questions and wrote it down and made me 
sign a statement. They said ‘We can’t use anybody with 
a criminal record.’ ” 

• • • 

Mr. Gower. I ask the plaintiff to identify certain 
70 papers. Now, this first one is the notice of hearing. 

That is already in evidence, Mr. Sullivan, is it? 

Mr. Gower. All right. 

By Mr. Gower 

Q. Now, I show you another paper and ask you whether 
you can identify that, Carter? A. That is the one Mr. 
Hale made out. 

Q. Whose signature is it? A. Well, that’s all there. 
I signed. 

Q. You identify that? A. Yes. 

Mr. Gower. Now the agreement is in evidence, is it? 

Mr. Sullivan. No. 

Mr. Gower. Well, can you identify this? 

Mr. Sullivan. There is no need of having it identified. 
I will agree with you on it if you want it put in. I shall 
want parts of it myself before we get through. 

Mr. Gower. This is a question with you more, Mr. 
Sullivan. It is a record at the Dectective Headquarters. 
It was admitted at pre-trial. This is strictly not an iden¬ 
tification by Carter, but since we are working on exhibits, 
these things, we might as well— 
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• • • 

Q. Can von identify that door there (indicating 
72 a photograph) ? A. That’s the room the detective 
take me in, yes, sir. 

Q. Yon identify those two? Can’t identify two with¬ 
out seeing both of them, can you? A. That is the detec¬ 
tive room, yes, sir. 

• * * 

74 Q. All right. Whose signature is that (indicat¬ 
ing)? 

Mr. Gower. Excuse me just a second. Service Record. 
Can I tell the stenographer this identification? 

Mr. Sullivan. The number, yes. 

Mr. Gower. File number 219212. 

The witness. That’s the one. I made it out, but I 
never did get a reply from Mr. Baker. 

Mr. Sullivan. Did you sign it? 

The Witness. Yes, I did. 

Mr. Sullivan. That is all he is asking you. 

Mr. Gower. Yes. 

By Mr. Gower. 

Q. Now, Carter, you are familiar with the union agree¬ 
ment? A. No, sir. Not even a union man. 

Q. You wouldn’t recognize it if you saw it? A. I am 
in the union, but not the dining car, not cooks and waiters. 
In union 781. Not B. & 0. union, no, sir. 

Q. You are not a member of Local No. 491? 495? 
A. Not the B. & 0. union, no, sir. 

Q. All right. Have you a copy of that local agree¬ 
ment 495? 

Mr. Sullivan. Just a moment. One moment. WTiat is 
the materiality of that if he is not a member of the union? 

The Court. Well, I don’t know. I don’t want to say 
exactly what I have in mind in the presence of the jury, 
but I thought it was understood that the original 

75 agreement between the employer and the employee 
was an ordinary agreement which allowed either to 
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terminate the contract at any time. The only reason that 
the contract could not be terminated at any time, if there 
was an agreement, was because of this Article 7, the agree¬ 
ment between the Baltimore and Ohio Railroad and the 
employees therein represented in the Dining Car Em¬ 
ployees’ Union, Local No. 495. That was my understand¬ 
ing of the case up to this time. 

Mr. Gower. Our reason for thinking it material is 
that the attorney for the plaintiff asked for a copy, and 
we furnished it. Now, we are not supposed to furnish 
him anything that is not material evidence in the case. 
That was one ground of our feeling that it was material 
here. 

Mr. Sullivan. At the time I asked for a copy of it 
after they in their answer pleaded it without setting it 
out, so naturally I asked for a copy of what they were 
referring to in their answer. That is the only reason. It 
is the first I ever heard of it. 

The Court. I know, but if we can get some understand¬ 
ing of the thing, Mr. Sullivan, when Mr. Gower was com¬ 
menting upon what was in this Article 7 of the Agreement 
I have referred to, there was no objection made by you. 
I just took it for granted it was understood he was a 
member of this union. If he is not a member of the union, 
why, what is the nature—what reason has he got to com¬ 
plain because he was discharged? They had a right to 
discharge him anyhow. 

Mr. Sullivan. To be perfectly frank, if your Honor 
pleases, this is the first time I knew he was not a member 
of the union. I thought he was up to this time. 

Mr. Gower. Well, then we may have a gentle- 
76 man’s agreement that we pass that point for the 
time being? 

Mr. Sullivan. Whatever you want. 

At the hearing on July 2, 1942, Lennon, Johnson and 
Bother were all there. When witness was asked if he 
desired the presence of any witness at the investigation 
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he didn’t reply “No sir” but did reply “Yes sir”, 

77 when asked if he desired a representative present, 
and if so who would represent him, he still asked 

for the witness he wanted there, and he did also when 
asked if he w*as ready to proceed, didn’t say he was ready 
to proceed. 

The letter dated May 27, 1942, from McAbee, Dining 
Car 1041, which is set out in plaintiff’s Exhibit 22 here¬ 
inafter incorporated in this record, and which Exhibit 
purports to be a report of the hearing of July 2, 1942, 
was not introduced at the hearing though witness asked 
for it but they would not show it to him. 

The Court. Now, gentlemen, if he w^as not a member 
of this union, what is the purpose of this questioning? 

Mr. Gow’er. Well, let us bring it to a head. 

The Court. If either side has a right to terminate 
this contract of employment whenever they saw fit, why, 
that ends the contract. That ends the controversy insofar 
as the contract is concerned. 

Mr. Gow’er. Yes. I move that the issue of discharge 
as an inducement, and everything else disappear from the 
case. 

The Court. Well, it is all right as a background, if 
that is wdiat you mean to use it for. 

Mr. Sullivan. That is all it is used for in the plead¬ 
ings, and that is all it is used for in the case. That is all 
I have ever used it for from the beginning. 

The Court. The jury has a right to understand the 
background of the controversy. As I can understand, in 
view of the fact that he w^as not a member of this union, 
there is no claim of liability on the part of the plaintiff 
against the defendant because of his discharge. 

Mr. Sullivan. That is it; never has been. 

• • • 

78 Mr. Gow T er. Well, then, the matter of wrongful 
discharge. 







60 


The Court. —is out of the case. 

Mr. Gower. Out of the case. Fine. 

Mr. Sullivan. Never has been in the case. 

Mr. Gower. All right. Under ordinary circumstances 
I would move that all of the testimony about it be stricken, 
then, but your Honor feels that the jury are entitled to— 
The Court. The jury are entitled to understand what 
the— 

Mr. Gower. Yes. 

The Court. How- the controversy arose in the first place. 
Mr. Gower. Yes, sir. Well, your Honor, with that 
cleared awav— 

w 

• • • 

79 The witness was further cross examined as to the 
statement purported by said plaintiff’s Exhibit 22 

to have been made at the hearing by Johnson in response 
to the question “What do you have to say in regard to 
Mr. Carter’s statement?”, and the witness said that John¬ 
son didn’t make a statement. 

Lennon was a union representative, he didn’t ask Both¬ 
er if he was under the influence of liquor - of whiskey. 
Bother was the third cook and witness was asked if he 
had any proof that this man w^as under the influence of 
liquor and he answered “Yes”, didn’t make the reply “I 
have my proof, but I w^on’t present it here”, Hale already 
had witness’ proof. Witness w*as then asked if at the 
hearing Lennon asked him w-as the ice man delivering ice 
and if witness replied “He w r as going up the line and I 
asked him w T ould he please put the ice in the kitchen 

80 as a favor,” and witness’ answ*er to the question 
as propounded on cross examination w’as “I don’t 

know.” He said the following question wras not asked 
on the hearing, “Is it customary to talk to the ice man or 
tell the stewrard, and w'ould you have gone to the steward 
if you hadn’t seen the ice man?” In response to the ques¬ 
tion whether a letter alleged to have been put in the record 
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from chef cook Henry Johnson was, in fact, put in, the 
witness replied “Mr. Michael had the letter, Mr. Hale had 
the letter, and I asked him to let me read there. He re¬ 
fused to let me read. He only-”. And being further 

asked if that letter was read he said, “Not in those words, 
it was different from that, different altogether,” and being 
asked whether a letter was read into the record from 
cook Rother as set out in the purported report on the 
hearing, plaintiff’s Exhibit No. 22, -witness said he didn’t 
see or hear that letter, and Lennon didn’t ask Rother if 
he wrote it nor did Rother say that he did. 

Thereupon, out of the presence of the jury, the follow¬ 
ing transpired at the bench: 

Mr. Sullivan. If your Honor please, yesterday Mr. 
Gower asked Carter a question as to whether he was 
familiar with these rules. I objected to the question be¬ 
cause of the fact that Carter had said he was not a mem¬ 
ber of the union. Your Honor did not sustain the objec¬ 
tion. I still think the objection is good, but I want to call 
your attention to a certain thing that might change your 
mind about it. These rules consist of a contract between 
the union and the railroad. The contract does not provide 
that these regulations are to apply only to members of the 
union. 

The Court. Oh, I see. 

Mr. Sullivan. It is to apply to all employees. I still 
think it was not binding on Carter but he did have the 
benefit of it, that his knowledge of it is not material, but 
if your Honor should think otherwise, I don’t think I 
should sit quietly by and not say anything about it. 
81 Mr. Gower. If your Honor wishes to hear from 
me I suppose you will indicate it. 

The Court. Well, the Court ruled yesterday that breach 
of contract was not an issue in the case. Now-, in view 
of the fact that you stated in the presence of the jury that 
it -was only intended to be in the case as a matter of in¬ 
ducement or background— 
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Mr. Sullivan. It still is. 

The Court. It still is. I don’t think it is material. 

Mr. Sullivan. Well, that is my view. 

Mr. Gower. I agree with that. 

Mr. Sullivan. I thought I ought to call your attention 
to that situation. 

The Court. All right. 

It is a fact that a message was left at witness’ home 
on July 25th, asking him to come to the 9th Precinct, he 
went there, saw the Captain at the desk, don’t know his 
name, never met Captain Clem Cox; first went there about 
4:30 o’clock on July 24th, he took witness’ name, met with 
no violence and wasn’t restrained or put in a room or 
locked up at that time; went back again at 7:30, by him¬ 
self, no officer was with him, saw another Captain on the 
desk, they had changed shifts, he took witness up stairs 
on the third floor, sat him down on a long bench in a room 
where there was all bars, no air or anything, not the cell 
block, he walked out and locked the door, witness went 
back at 7:30 because the Captain on the desk took his 
name, had his name already on the book, and said Bon- 
nacorsv and Stanton w-anted to talk to witness, “you be 
back here at 7:30. Dont’ fail to be back here.” The room 
in which witness was locked was on the west front, a big 
room, extended all across the building, don’t know the 
name of the man who locked him in and doesn’t 
82 think could describe him, he had his hat on, it was 
not Stanton or Bonnacorsy, stayed in the room until 
8:30, they came in and unlocked the door, witness couldn’t 
see who was behind them, don’t know who unlocked the 
door, heard a key in the door and it opened and in came 
Bonnacorsy and Stanton; they asked if he was Richard 
Carter, took him down stairs to the detective room and 
said they wanted to talk to him, down to the second floor 
into another little bit of room and locked the door after 
carrying him in, was in that room pretty near an hour, 
after that they released witness, we came down to the first 
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floor, he came as far as the door of the Precinct with wit¬ 
ness, and witness went out by himself “under his instruc¬ 
tions, he begged me to be there tomorrow morning. He 
begged me three times to be there. I told him I -would be 
there. He said ‘please be here. Don’t throw me down’ ”. 

On Saturday morning, July 25th, witness went right 
back to the Precinct, reported to one of the captains on 
the desk, didn’t see Stanton and Bonnacorsy at that time, 
carried witness right around on the side where they could 
watch him, was in view of the man at the desk, but was 
not locked up, Stanton and Bonnacorsy came first, James 
and Nicholson came in about a quarter to 11, witness ar¬ 
rived at 8:30, both James and Nicholson rushed into the 
detective room where Stanton and Bonnacorsy were, 
Nicholson stayed about three minutes and rushed out and 
grabbed and held witness by the arm, asked what he was 
holding witness by the arm for and he said “shut up. You 
will have plenty of time to know what it is all about;” 
James stayed 10 minutes talking to Stanton and Bonna¬ 
corsy, then all three of them came out together, Nicholson 
still had witness by the arm holding him, answered some 
of their questions; 

Q. And you didn’t say anything about locking you up 
—you didn’t tell the officers to lock you up? A. No, sir. 
took no money out of his pocket, had money on him, don’t 
know exactly how much, just had come from the Post- 
tal Savings, had about $200.00. 

84 Q. And you didn’t refuse to answer any ques¬ 
tions at all? A. Mr. James asked me some ques¬ 
tions. I asked Mr. James, I said, “Please explain, just 
let me know what the trouble is all about.” He still 
wouldn’t tell me. He said “Don’t get smart.” Then he 
read a statement out which said the chef cook said X had 
drawn a knife on him and attempted to kill him and that 
I had broke in the car. He said he had a statement like 
that. He wouldn’t let me read it, but he had it in black 
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and white. He still wouldn’t give me any information, 
but he talked about busting me in the mouth. 

Q. Did you say anything about you would like to have 
them lock you up and you -would be out of there in five 
minutes? A. No, sir. 

Q. And you took no money out of your pocket at all? 
A. No, sir. 

Q. How did the conference end? A. They kept on 
talking. Mr. Nicholson drawed back to hit me, and Mr. 
James, too. I kept backing away, backing out of there so 
as to get out of his reach. I told Mr. Stanton and Mr. Bon- 
nacorsy they knew where I lived at and if they wanted 
to arrest me I was down at the house. I didn’t want to 
be hit by Mr. Nicholson. 

I said, “Mr. Stanton, will you protect me?” Mr. Stan¬ 
ton said he wouldn’t have anything to do with it. So I 
walked on out of the door. 

Q. You walked on out of the door and out of the sta¬ 
tion. A. Yes. 

Q. No one came with you, and you went out unat¬ 
tended? A. Mr. Stanton walked as far as the desk with 
me and then -went on back - as far as the desk sergeant’s 
desk, and then he went on back. 

S4 On redirect examination, the plaintiff further 
testified that on July 24th he was at No. 9 Precinct 
twice, at the end of the second visit they asked him to be 
back the next morning but didn’t say why, wouldn’t ex¬ 
plain that, asked Stanton and Bonnacorsy what w-as the 
trouble, and they said “The man is out of town that want¬ 
ed to see you,” witness asked if he could go down to head¬ 
quarters to find out about it and he said “No, he is out 
on some kind of a detour,” asked what it was all 
85 about, still wrouldn’t tell witness nothing about it, 
at all, said to be there tomorrow morning at or 
around 9 o ’clock and he will be here, asked why they came 
to the house and left note that -witness had broken in and 
taken something, he said “I am a detective, I have a right 
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to go to anybody’s house. Don’t think hard of me for 
going to yonr house. I have got orders to go to your 
house.” 

• * • 

86 Thereupon, the following occurred: 

Mr. Gower. Why, we admit freely that Carter 
was not in Jersey City. 

The Court. And do you admit that the company knew 
he was not there when they charged him with it? 

Mr. Gower. Yes, sir. We knew perfectly he was on 
his way to Washington. 

The Court. Then why did you charge him with it, if 
vou did? 

mj 

Mr. Gower. We did not. Does your Honor want to 
hear me on that? 

The Court. I will hear your witnesses on that. 
Thereupon, the defendants called as witness on their 
behalf Munzio Bonnacorsv who testified that he is a mem- 
her of the Metropolitan Police attached to No. 9, detailed 
to the Detective Bureau, on July 24th and 25th, 1942 

87 he was plainclothes man working in the Ninth Pre¬ 
cinct and came in contact wdth the plaintiff at that 

time, having refreshed his memory it was the 24th and 
25th of July, he came on on Friday night about or a little 
after 8 in the evening, witness was up in the office on the 
second floor, and received a call that a gentleman was 
down there to see him, witness came down, he introduced 
himself and had the card of witness’ partner, George P. 
Stanton, who is now ill in Mount Alto Hospital: witness 
talked to Stanton a little, then turned to Carter and told 
him he was not the one we were making inquiry about and 
then asked if he would please come back the next morning 
to see witness’ other partner Hayden. 

Q. When you went from the first floor to the second 
floor, you and Carter went together? A. Yes, sir. 

Q. In what office did you confer? A. In the Detective 
Office. 
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Q. You both went in at the same time? A. Yes, as I 
recall, Officer Stanton stayed upstairs, and I went down 
to see who was looking for me. 

Plaintiff left, neither witness nor Stanton was with him. 

Q. Was Carter locked in that room? Was the lock 
turned on that door at any time when you and Stanton 
and Carter were in that room? A. No, sir. 

Q. Was Carter in that room by himself when the door 
was locked and he couldn’t get out of the room? A. No, 
sir. When we have anybody— 

The Court. He did not answer. Let him answer. 

The witness. 'Whenever anybody is detained, we don’t 
keep them in the room; we have a cell block in the Precinct 
Station for anybody that is detained. 

Mr. Sullivan. I move to strike that out. What the 
custom is is of no importance in this case. It is what they 
did in this case. 

The Court. He asked if the room was locked. Objec¬ 
tion is overruled. 

No one hit plaintiff at that time, there was no violence; 
he was not called any names or cursed or anything of 
that kind, no vulgar name was spoken to him; witness 
was there Saturday, July 25th, when plaintiff came in, 
introduced him to Hayden and went up to office; as re¬ 
members, left them in squad room on the main or first 
floor, witness was not in that room all the time Saturday 
morning when plaintiff was in the station house, 
88 witness was satisfied that he was not the man he 
was interested in, didn’t see any violence or see 
anybody hit, push, or shove plaintiff or have him by the 
arm, witness heard no one saying anything to him about 
being locked up. 

Witness produced the arrest book of the Ninth Precinct 
and it was stipulated that that book shows no record of 
the plaintiff for any purpose on either July 24th or 25th. 

On cross-examination the witness testified that to be 
perfectly frank, he didn’t remember plaintiff’s address 
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until he started to look and to refresh his memory, and 
now he is not sure but thinks it is 612 Third Street, N. E. 
He refreshed his recollection by going back over the case 
and being asked “By examining papers, or what?”, he 
said, “I haven’t got any papers to examine.” It must 
have been on a Thursday, the 23rd, that witness went to 
plaintiff’s house, does not recall who he talked with 
there “I was canvassing—there are a few houses in that 
block and I was canvassing the houses to see if the man 
lives in there, if I recall, Richard Carter.” Wouldn’t 
like to say whether he talked with a man or woman. Being 
asked why he happened to be looking for Richard Carter 
he replied “We were investigating some case, I don’t re¬ 
call what it was,” or from whom the complaint came, or 
who he was investigating, went to 612 3rd Street with 
Stanton and Hayden, don’t think it was the 24th because 
that was Hayden’s day off, he stayed in the car “While 
we done the canvassing, so it must have been the 23rd, 
on Thursday,” no one else was with witness, knows Cap¬ 
tain James and Segt. Nicholson, neither of them was with 
witness, if Stanton testified that they were he would still 
say they were not, Stanton’s card was left at 612 Third 
Street with witness’ name on it and he thinks Hayden’s 
name also and a message was left asking him to come 
to the Precinct to see them, the message was not also that 
if he didn’t come they would come and get him; the first 
time witness saw plaintiff witness was alone, was when 
witness came down stairs but questioned him in the pres¬ 
ence of Stanton, asked a few questions and was satisfied 
he was not the man was looking for, as recalls it was a 
man about forty years old, 150 pounds, 5 ft. 10, don’t 
know whether it was for larceny, a sex case or what, or 
whether it was breaking into a railroad car; being asked, 
“was it you or Stanton told him to come back the next 
morning?” Witness replied, “I am pretty sure 
89 that was me,” told him to come back to see Hayden, 
that the man who wanted to see him (Hayden) was 
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not there at that time but would be the next morning, 
mentioned Hayden’s name, didn’t know that the man who 
wanted to see him was James of the B & 0, or that while' 
plaintiff was there there was a telephone call to the B & 0 
to find out why James was not there and the reply was 
that he would be there the next morning; 

Q. At all events, Carter wasn’t told that James want¬ 
ed to see him? A. No, sir; not in my presence. 

Q. Did Carter ask what it was all about? A. Yes, 1 
assumed— 

Q. Not what you assumed; what you recall. What 
did he say? A. I presume what he was wanted— 

Q. No. A. At all events, I -was so well satisfied, and 
I have no record at all, that he was not questioned in 
regard to any case. 

Q. Did you see Mr. James or Mr. Nicholson on that 
day, on July 24th, before going around to Carter’s house? 
A. No, sir, I did not. 

Q. So, if you didn’t see them, of course they didn’t 
tell you that they wanted to talk to Carter. A. I 
90 believe I have answered that question. 

Q. And Captain Cox didn’t tell you anything 
about that—give any instructions concerning that, or con¬ 
cerning Carter? A. Captain Cox. 

Q. Yes. A. Any instructions in regards to what? 

Q. In regards to Carter, from James or Nicholson? 
A. No, sir; he did not. 

When called at 612 3rd Street nobody asked in witness’ 
presence whether plaintiff got into any trouble with B & 0, 
don’t recall if any body asked if Carter was home on the 
night of July 21st, or whether anybody asked how he 
traveled up and down the road and whether he paid his 
fare; both Stanton and witness left word for plaintiff 
to come to No. 9, don’t recall which one said it but both 
wrere together; if Stanton testified that on the evening of 
July 24th he went up stairs, unlocked the door went iit 
and found plaintiff inside of that locked room, witness 
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said absolutely it didn’t occur though witness was not with 
Stanton when he first saw plaintiff that evening, witness 
saw plaintiff first and brought him up to the office, Stan¬ 
ton didn’t see plaintiff before witness did; don’t remember 
Stanton telling plaintiff that night that the men wiio 
wanted to talk with Carter were not there but if he would 
come back in the morning they w’ould be there, witness 
told him to come back to see Hayden, don’t remember one 
way or the other whether Stanton said that, don’t recall 
whether either of them asked plaintiff how he traveled 
up and dowrn on the railroad; 

Q. Did either of you ask him where he w*as on the 
night of July 21st! A. Just as I told you, I don’t 
91 recall asking any questions like that. I w*as satisfied 
he w-as not the man I wras looking for. 

Q. Nothing said about locking him up—nothing said 
by anybody about locking him up that night? A. Ab¬ 
solutely not. 

Q. Did you tell Carter on that occasion that ordinarily 
you would hold him overnight, but in view of the fact that 
he had such a good record you w’ould let him go home? 
A. No, sir, If I had thought that he wras the man that I 
w'as looking for I would have held him overnight. 

Q. That is all I am asking you, if you told him that. 
A. No, sir, I didn’t. 

Q. But you didn’t think he was the man you were look¬ 
ing for? A. No, sir, I didn’t. 

Witness wras there the next morning when plaintiff came 
in, presumes he said to plaintiff “Good morning, I will 
introduce you to Mr. Hayden”, when first saw plaintiff 
that morning, he wras either at the rail or sitting in the 
squad room, don’t recall whether anybody was writh him, 
Hayden was with witness, introduced them, don’t recall 
whether Stanton was there or not, it w*as a little before 
nine and Stanton came in later, Hayden started talking 
to plaintiff, witness didn’t stay there while he talked to 
him, didn’t see James or Nicholson that morning, knows 
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them well, heard no conversation with Carter that morn¬ 
ing. 

Thereupon, the plaintiff resuming the testimony on his 
behalf called Howard Oliver McAbee who testified that 
he is manager of the dining car and commissary depart¬ 
ment of the B & 0 and has been for seven years, prior 
to that was inspector of passenger service for seven or 
eight years, under jurisdiction of Van Horn and prior 
thereto of Galloway; duties were to inspect passenger 
car service, enforce courtesy and anything that had to do 
with good services; caused the notice of hearing 

92 for June 12, 1942, to be sent to plaintiff, put in 
it; “Unbecoming conduct and language to Car 

Cleaner Mr. W. Rosenbluin, Jersey City, N. J., as well as 
to Third Cook, Mr. Wallace W. Rother, Dining Car 1041, 
Train 9, May 27, 1942, ” because of reports received from 
the steward as well as leader of car cleaners the state¬ 
ments from Michael and Johnson, which are parts of Ex¬ 
hibit 22, are the only ones received from them before send¬ 
ing out notice to plaintiff. 

Q. Didn’t you say you had some report from Mr. Bull¬ 
ing? A. I think there is something in the files—a tele¬ 
phone conversation, Mr. Gower. 

Mr. Gower. Do you want this file (handing papers to 
-witness) ? 

The witness. Yes. 

The witness (after examining papers). There is a copy 

of Mr. Buffing’s statement. This is the original. 

• • • 

93 Q. Now, are these five papers the entire basis 
for that notice. A. Yes, sir. 

They are plaintiff’s Exhibits 9, 10, 14, 15 and 16, of 
which Exhibits 9 and 10 are the two Rosenblum state¬ 
ments, which were put in evidence in the course of his 
testimony, Exhibits 14 and 15 are the Michael and John¬ 
son statements which are set out in plaintiff’s exhibit 22 
post. 
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Exhibit 16 is as follows: 

“Jersey City, N. J., June 6, 1942 

“Mr. 0. H. McAbee: 

“With reference to yours of June 5, referring to Sec¬ 
ond Cook Richard Carter cussing out the Car Cleaning 
Foreman Mr. Rosenblum, May 27, in the passenger coach 
yards, at Jersey City. 

“I contacted Mr. Rosenblum this morning and sent the 
statement to Baltimore in care of George Earl on train 
No. 9. 

“I instructed J. J. Michael, Steward on Diner 1041, on 
whose car this occurred, to w’rite and send you all the in¬ 
formation of this occurrence, this I understand he had 
done. 

R. Bulling.” 

94 Q. I notice you didn’t put in this notice any¬ 
thing about Carter being a very peculiar sort of a 
fellow; or about the comments of his associates being 
that he is loose in the head; or that he acts in that man¬ 
ner; or that a year or so ago he was arrested at Wash¬ 
ington when he slept in the smoking room all night and 
openly counted a large amount of money which he had 
on his person, which later turned out, however, to be his 
own; or that you felt that you are better off without him; 
or anything about your supposed reprimand of him in 
October, 1941. Was there any reason for not including 
those matters in this notice? A. He was not charged 
with those incidents at that time, and under the regula¬ 
tions of the War Labor Board we can’t charge him with 
those things in issuing a new summons. 

Q. Then why did you include those in the memorandum 
to Van Horn, plaintiff exhibit 6? A. That was after 
the discipline and reprimand was decided and this is my 
letter to the Vice-President for approval. I don’t have 
the authority to dismiss a man without the approval of 
others. This is the memorandum on which it is presented. 



72 


Q. Did you consider it fair to present to Van Horn 
statements that were not the subject matter of the charges 
and not presented to Carter at all? A. Yes, I did. 

Q. How did you present them? Take them up, or were 
they mailed? A. In the usual course of mailing, inter¬ 
office communications. 

Q. Did you receive a reply from him? A. That has 
been submitted. 

Q. Plaintiff’s exhibit 7? A. Yes, sir. 

Q. With the letter “F” on it in red? A. Yes, sir. 

Q. Did you have any talk with him about it? A. No, 
sir. 

Q. So, you have no knowledge how far these 
95 matters outside of the hearing influenced his deci¬ 
sion, do you? A. Precisely so. 

Understands from what plaintiff testified that he went 
to Baltimore a number of times to see witness, whose 
Secretary told witness plaintiff was there numerous times, 
wouldn’t say that refused to see him each time. 

Q. Did you see him? A. Yes, I met him on the stair¬ 
way, as lie said yesterday on my way to lunch. I told 
him his case had been disposed of; that he had written 
me a number of times, and that his case was disposed of, 
and that is all I could do; and he followed me down the 
street for about a block. I had to shoo him away. I had 
seen him on a previous occasion of discipline, if I may say 
that. 

Q. We are not talking about previous discipline. 
A. That is where I saw him. 

Other than meeting him on the stairway as stated, wit¬ 
ness has not talked with Carter since May 27, 1942, about 
anything concerning his relations or prior relations on 
the railroad, and after that time did not discuss the matter 
with him. 

Q. And before and after the hearing, you invariably 
refused to see him? A. That is true. The case has been 
closed. 
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Q. Why didn’t you sit in the hearing? A. I delegated 
my representative, Mr. Hale, to hear it. I couldn’t afford 
to sit in all these hearings. 

Q. Do you have any written authority to delegate these 
hearings to representatives? A. I say, he is my repre¬ 
sentative. 

Q. I asked you if you had any written authority to do 
that? A. No, sir. 

Don’t recall whether on July 28, 1942, told witness’ 
Secretary to tell Carter was out of the city, has 
96 no recollection of having talked to Van Horn’s Sec¬ 
retary, has no knowledge of the occasion when James 
came to Washington on July 24th, 1942, had no commun¬ 
ication at all with James about plaintiff, does not report 
to witness, reports to Denton, Superintendent of Police. 

Q. Who is the superior, Rosenblum or Michael, with 
respect to dining cars going out of the yard on which 
Michael is the steward? A. May I put my answer this 
way? The Jersey Central Railroad are our agents in 
Jersey City. We use their lines to come in. They supply 
all the service we need, Pullman as well as diners. So 
far as the equipment is concerned, we own the dining 
cars and their equipment. Mr. Michael is in charge of 
the dining car, reporting to me. Mr. Rosenblum is with 
the Jersey Central Railroad, for which we pay them. 

Q. Now, who, if anybody in connection with the dining 
car, is subordinate to and reporting to Rosenblum? 
A. Subordinate to Rosenblum? 

Q. Yes, on the dining car. A. None of them are sub¬ 
ordinate to him. They don’t report to him. 

Q. You heard his testimony on that subject yesterday, 
didn’t you? A. Yes, I heard the testimony. 

Witness did not send any word or instructions to 
Denton concerning plaintiff, either verbal or written, does 
not know’ how James learned that plaintiff was accused 
of breaking into a car in Jersey City on July 21st, had 
no connection with that at all, thefts from dining cars 
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is a police matter entirely, don’t know without checking 
up whether Michael made any report to witness concern¬ 
ing that matter, in all cases where stewards report rob¬ 
bery of cars “We always ask the Superintendent of Police 
to investigate.” Witness was then requested to make an 
examination of his file and produce certain papers at a 
later session, counsel for plaintiff saying: “I want any 
and all papers you have from any and all persons, or 
to any and all persons, concerning Richard Carter 
97 being supposed to have broken into a dining car on 
July 21, 1942, or about that time.” 

Thereupon, the testimony of the witness McAbee was 
temporarily suspended and Charles M. James was called 
by the defendants and he testified that he knows plaintiff, 
he never said to any one that he had a statement from any 
one to the effect that Chief Johnson said that plaintiff had 
broken into a B & 0 dining car, or that Johnson said 
that he had seen plaintiff with a big iron bar in his hand 
and that plaintiff had broken into a dining car, Johnson 
having said that plaintiff went after him with a long 
knife; on July 24, 1942, witness was not at the 9th Pre¬ 
cinct, was there the next day, don’t really recall what time 
got there, it was Saturday morning some time, to best of 
recollection left Baltimore on 9 o’clock train which normal¬ 
ly arrives in Washington at 9:40, will say around 10 
o’clock, knew Capt. Cox at the 9th Precinct at that time, 
knew a lot generally of the other men there but didn’t 
know their names, plaintiff was there when witness ar¬ 
rived, sitting in squad room, nobody else in there, not in 
restraint, in custody or locked up in any way. 

Q. Who spoke first, you or Carter? A. Carter said to 
me, “What do you want to see me about?” 

Q. What did you say? A. I said, “I want to talk to 
you about coming down on the dining cars to the plat¬ 
form here.” He said, “I don’t want to talk to you.” 
And he throwed out a bunch of bills, and with that he 
got up and walked out of the room. He later came to 
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Baltimore, to the station, and said, “Mr. James, I want 
to talk to you.” I said, “You wouldn’t talk to me in 
Washington, and I don’t want to talk to you.” And with 
that, I walked away from him. 

Didn’t see any one strike Carter that morning, witness 
didn’t strike him, he was not arrested. 

Q. Was vile language used towards him, to him? 
A. There was no conversation whatever; he just refused 
to talk, and just got up and took his brief case and walked 
out. 

Q. You say he displayed some money? A. He throw- 
ed some money, with a $50.00 on top of it, and said, “I 
defy you to have me arrested.” And with that he took 
his brief case and walked out of the police station. 

On cross-examination, the witness said that Sergt. 
98 Nicholson was also there, he worked out of Balti¬ 
more, “Silver Spring—what we call the Baltimore 
district takes in from Harper’s Ferry to Washington,” 
when witness went in the room Carter was there alone, 
Nicholson went in with witness, Bonnacorsy, Stanton and 
Heydan were not there. 

Q. How did you come to come over here? A. I have 
connections here. It is a common thing for me to come 
here. 

Q. You know I didn’t mean that. A. Lots of my 
work is in Washington. 

Q. How did you happen to come over here about 
Carter? A. I didn’t happen to come over here about 
Carter. 

Q. How did Carter happen to come to the station to 
see you? A. I don’t know that. 

Q. You didn’t leave any message for him? A. No, sir. 

Q. You didn’t tell anybody, or leave word, for Carter 
to come there to see you? You didn’t come over here by 
directions of anybody to get information about Carter, did 
you? A. No, sir. 
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Q. You were not told that Carter was wanted for any 
purpose? A. I didn’t hear you. 

Q. You were not told that Carter was wanted for any 
purpose? A. No; I was just trying to get in touch with 
Carter for a week and a half, around there, for the simple 
reason that on different occasions he was going down to 
the station when our trains would be back in, and getting 
in with the dining car crews and we knew he had some 
trouble, and I wanted to know what his cause was 
99 down there. 

Q.Did you see him down there? A. No, sir. 

The Court. As I understood, you wanted to see Carter 
because Carter was going to the dining cars. 

Bv Mr. Sullivan. 

Q, It was because you understood that? A. Yes, sir. 

Q. From whom did you understand it? A. From my 
chief. 

Q. Who is your chief? A. H. L. Denton. 

Q. WTiat did he tell you? A. Well, he told me about 
this fellow coming down here and Carter had some trouble 
with some of these dining car employees, and he said, ‘ ‘ See 
what vou can find out about it.” 

Q. WTiat trouble did he tell you he had? A. Some 
kind of trouble, is all I know about it. 

Q. When did he tell you that? A. About a week, or 
three weeks, before I talked to Carter. 

Q. Didn’t you know that for more than a week pre¬ 
vious to that he had been discharged, and those troubles 
were all over? A. I knew he was out of service. I didn’t 
know he had been discharged. 

Asked if he talked to Captain Palmer, Captain Peale 
or Sergt. Cunningham about it? Witness said, “I never 
talked to nobody about him, didn’t know how- Carter got 
to the 9th Precinct on the morning of July 25th, and was 
not expecting to meet him there, was not in Washington 
on July 24th”, 
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Q. You didn’t come to Washington on July 24th, or 
prior thereto, and go out to Number Nine and see Captain 
Cox, and talk about Carter? A. Yes: I did. 

Q. When? A. Several days before then. 

100 Q. You had come there, then? A. I asked him 
if he knew Carter. I knew Carter lived in his pre¬ 
cinct, and that is why I asked him, did he know Carter. 

Q. Leave out what you said before that. Tell us what 
happened on this occasion. A. I asked him did he know 
Carter. 

Q. What did he tell you? A. He said he wasn’t sure 
whether he knew him, or not. 

Q. What did you tell him? A. I didn’t tell him 
nothing. 

Q. Didn’t tell him about any trouble you had with 
Carter? A. Oh, I told him about Carter coming down 
and having trouble with the dining car employees. 

Q. What did you tell him, that is the question? 
A. Just what I told you now. 

Q. What else did you tell him? A. Nothing. 

Q. Did you ask him to get Carter in so you could see 
him? A. No, sir. 

Q. Did he give any instructions to anybody while you 
were there? A. No, sir; I don’t know of them. 

Q. He did not give any instructions to anyone? A. No 
one. 

Q. You didn’t talk to, or see, Detective Stanton or 
Bonnacorsy, or anyone attached to that station prior to 
July 25th? A. No, not in connection with this case. 

Q. All I am asking you is in connection with this case. 
A. I didn’t talk to them in connection with this case. 

Q. It isn’t true, then, that on July 24th, or prior there¬ 
to, you saw Captain Cox and told him that you wanted to 
see Carter, and he called Bonnacorsy and Stanton, 

101 and maybe Hayden in, and told them he wanted 
them to go with you to see Carter? A. Not in my 

presence; no, sir. 
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Q. Yon didn’t go with them to 612 Third Street to see 
Carter? A. No, sir. 

The morning of July 25th witness met Nicholson at 
Washington Terminal, didn’t have a prior appointment 
with him, asked how they happened to meet there, he 
said, “It is our duty, and when we get together where 
our employees are we look each other up,” Nicholson did 
not come in there to see witness and witness didn’t go 
to his office then, has never been in his office, he is not 
a subordinate of witness’, has never written to him. 

Q. What did Nicholson say to Carter that morning? 
A. Nothing at all. Carter got up and walked out. No¬ 
body done any talking at all. 

Q. What was it you asked Carter? A. I told him I 
wanted to talk to him. He said he didn’t want to talk 
to me, and he throwed the money on the table, and defied 
me to do anything, and walked out. 

Q. Didn’t you say you talked to him? A. That is all 
I got to say to him. 

Q. On direct examination, didn’t you say that you 
asked him what he was doing around those cars? A. I 
said I started to talk to him, and he walked out. He got 
up and walked out. 

Q. I am asking you now to tell us what you asked 
him. A. I don’t know just what question, so far as that, 
eighteen months or two years ago. 

Q. Let me see if I can refresh your recollection. Didn’t 
you have a bunch of papers in your hand when you started 
talking to Carter? A. No, sir. 

Q. Did you ask Carter what he was doing break- 
102 ing into a car in Jersey City on the morning of 
July 21st? A. No, sir. 

Q. How long did you remain at the station after that? 
A. I don’t recall that. 

Q. You don’t know. A. No, sir. 

Q. What time did you go back to Baltimore that day? 
A. Well, as a rule— 
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Q. Not a rule. What time did you go back that day? 

The Court. Please let him make his answer. 

The witness. As a rule, I generally leave here on the 
Boval Blue, the 3:45 train, if I have whatever work I have, 
completed. Sometimes I wait for number Eight, which 
leaves here at 5 o’clock in the evening, and gets me back 
around 5:42. 

By Mr. Sullivan. 

Q. What is your best recollection as to the time you 
left that day? A. Well, I don’t really recall what time 
I left that day. 

By the Court. 

Q. It is your recollection you went on one or the other 
of those trains? A. Yes, sir. 

Bv Mr. Sullivan. 

•> 

Q. Didn’t you leave earlier in the day than that? 
A. I don’t recall. 

Q. Didn’t you turn right around and go back to Fort 
Meade and get on a train with Captain Schemm, and make 
some inquiries on that train? A. No, sir. 

Q. Did you do that on any day? A. Yes, sir. 

Q. When. A. I don’t just recall the day it was. 

Q. Before or after—you don’t know the date it 
103 was? A. I don’t recall. 

Q. What happened on that occasion ? A. I 
asked Capt. Schemm whether Carter rode on his train, 
and whether he rode on it on a pass or had a ticket. 

Q. What else? A. That is all. 

Q. What did he say? A. He said he had a ticket. 

Q. Who else did you ask about that? A. I didn’t ask 
anybody else. 

Q. Did you ask John Brown, the porter? A. I asked 
John Brown, the porter, did he know Carter? I didn’t 
ask him nothing about that. I asked him, Did he know 
Carter, and he said he didn’t think he did. 

Q. Didn’t you ask Hamlin? A. Who? 

Q. Hamlin, out in the kitchen? A. No, sir. 
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Q. Didn ’t you tell them that a car had been broken into 
at Jersey City and that Carter had broken into the car? 
A. No, sir. 

Q. To whom did you give Carter’s name and address 
in Washington? A. I don’t recall of ever giving it to 
anybody. 

Q. Did you give it to Captain Cox? A. I don’t recall 
ever giving his address or name either. 

Q. Now, your story about the incident of July 24th and 
25th, on July 25th, is that you only came over on July 
25th| that you met Nicholson, that you and he walked into 
Number Nine and you were surprised to see Carter there? 
A. Well, I wasn’t surprised. I didn’t say I was sur¬ 
prised. 

104 Q. What did you say? A. I said I walked in 
and seen him sitting there. 

Q. You didn’t make any arrangement for him to be 
there? A. No, sir. 

Q. You didn't make any arrangements for having him 
there? A. No. sir, I didn’t make any arrangements. 

Q. Then weren’t you surprised to see him there? 
A. No sir, I saw him there, and I wanted to talk to him, 
and he wouldn’t talk to me. 

Q. You say you walked in and talked to him, and he 
wouldn’t talk, and walked out? A. Yes, sir. 

Thereupon, the witness McAbee was recalled and pro¬ 
duced some papers. 


Mr. Gower. Now, whether Carter on the dining car 
did thus and so; whether Carter’s trial or hearing on the 
charges of fussing with the Second Cook and the 
190 ice man were properly held or tried, or on what 
ground; or whether Van Horn had anything to do 
with it, is utterly immaterial. 


McAbee further testified that he never had any talk 
with James about plaintiff, being then shown one of the 
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papers, which he had just produced, a letter dated Sep¬ 
tember 9, 1942, from H. L. Denton, B & 0 Chief of Police 
and asked if that refreshes his recollection, he said “Well, 
yes, I withdraw that statement from this letter here”; 
could not say when he had a talk with James about plain¬ 
tiff, cannot recall the conversation except plaintiff had been 
dismissed and witness knew' there w-as some question about 
his being involved in this robbery of a car in Jersey City, 
or a car being found robbed, could not say wiiether it 
was before or after James’ visit to Washington on July 
25th, witness saw James off and on, on occasions, heard 
his testimony, and being told to again read the letter of 
September 9, 1942, and being asked if it must not have 
been after his visit of Julv 25th that witness talked with 
him, witness said, “I presume it wras, following this let¬ 
ter here”; that to his knowledge he had not talked with 
James about plaintiff prior to July 25th. 

Q. What would be the occasion of James reporting to 

vou the result of his visit if vou had not talked to him 
» * 

about it? A. It came about as a result of a memorandum 
made by my Secretary, in my file, about a report that 
James said w’as made to him. After that, James wrote 
to Denton and this is his reply. 

105 Witness’ Secretary is Zimmerman. 

Plaintiff thereupon, offered in evidence as plain¬ 
tiff’s Exhibit 17, 18, 19 and 20, the following: 

Exhibit 17: A letter dated September 9, 1942, from 
H. L. Denton, General Superintendent Police B & 0, to 
H. 0. McAbee, Mgr. Dining Cars and Commissary, B & 0. 

“Baltimore, Setember 9, 1942 
“SUBJECT: Robbery of dining car 1064 in Jersey City 
Yards on the night of July 21, 1942—suspect Richard 
Carter;” 

states that in connection with McAbee’s letter to Denton 
of August 31st regarding the above, he was returning 
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the entire file, Carter’s statement to the effect that McAbee 
had him arrested is not correct, as a matter of fact he 
was never under arrest nor were charges preferred against 
him, therefore there is no occasion to withdraw any 
charges; if McAbee recalls from his conversation 

105 with James it was impossible for James to talk 
with Carter while he was in police headquarters at 

Washington since Carter never gave him the opportunity, 
he is a trouble maker and, of course, is going to endeavor 
to make as much out of the situation as possible, “ How¬ 
ever, I have no apprehension of anything serious occurring 
in connection with this matter. 

Exhibit IS: Letter from McAbee to Denton, dated Au¬ 
gust 31, 1942, “Wish you would read the attached mem¬ 
orandum prepared by my Secretary in connection with 
the Richard Carter case.” He has been endeavoring to 
see McAbee about his being picked up at Washington in 
connection with the robbery of dining car 1064 at Jersey 
City, note that he states James said McAbee had him 
locked up, “It is unfortunate if Mr. James did make such 
a remark. Just what charges did Mr. James prefer against 
him?”, note that Carter wants to know what is going to 
be done about withdrawing them. 

Exhibit 19: Letter of August 24, 1942, from G. F. 
Zimmerman to McAbee, says Carter was in office a second 
time this afternoon, stated he had been up to see Van Horn, 
whose Secretary told him that McAbee was handling his 
case, says he would like to know what McAbee is 

106 going to do about his having been placed under 
arrest on July 24th in connection with some one 

having broken into dining car 1064 and stealing steward’s 
cash money, he says James was acting on McAbee’s orders, 
or at least told him he was, about his having pilfered 
some money from a dining car and that on July 22nd he 
had drawn a knife on Johnson because Johnson made him 
lose his job; says these are all reflections on his character 
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and he wants to know what McAbee is going to do about 
the matter; further said, unless advised what is going to 
be done about withdrawing charges that he has been ac¬ 
cused of, in view of some one else having been caught at 
Jersey City stealing a check, and having it cashed, he 
intends to handle the matter further; intimated he was 
going to place a charge against McAbee through an attor¬ 
ney so the matter will be cleared up. “As a matter of 
fact he said so many things that sounded ‘ cock-eyed’ to 
me that I didn’t know half the time what he was talking 
about”; said he would like to see McAbee Wednesday or 
Thursday, otherwise will have to do something else. 

Postscript to said exhibit states he is particularly anx¬ 
ious for McAbee to have his statement and to hear from 
McAbee concerning it. It is attached. 

Exhibit 20: Statement of plaintiff attached to Exhibit 
19: on July 11, 1942, received letter from McAbee saying 
was dismissed from service but didn’t sav whv; on Julv 
20th, went to Jersey Central bosses about trouble with ice 
man, also went out to yard to see Passky, and to the Claim 
Department; on July 21st came back to Washington on 
train 23, bought ticket in Jersey City, one of B & 0 chef 
cooks was with him at the time, Peter Daniel, and one of 
the cooks saw’ him going to get on train, chef is William 
M. Hamlin, porter, John Brow’n saw’ ticket; on July 22nd 
was in waiting room and “one of your cooks Leon- 
107 ard Hamlin asked to cash a check w’hich he did and 
signed name on back, w’aiter, Richard Winston, was 
with him at the time; on July 24th w’as called to No. 9 
Precinct bv detectives Stanton and Bonnacorsv and was 
held in jail four hours, on July 24th and 25th was held 
five hours for investigation, Washington detective asked 
how long had been working for B & 0, when was last time 
had been to New York, how did he get there, does he have 
a pass, did he have a ticket or any trouble with cooks and 
did he have a registration card; next morning at 9th Pre- 
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cinct James, of B & 0 and a Jersey Central detective 
were there, they said that Johnson, chef cook on dining 
car 1064 accused of breaking in car and stealing waiter’s 
price check and steward’s cash money, that 6 o’clock in 
the morning on July 22nd he was in the yard in Jersey 
City and drew a knife to kill Johnson because he made 
him lose his job and he said plaintiff was the one who 
broke in the car; Central Railroad detective came all the 
way from Jersey City to Washington with his papers to 
take him back to New Jersey for breaking in the dining 
car at Jersey City on July 21st; that on night of July 
21st Carter was home in bed and has ten witnesses that 
can prove that, was in Washington that morning when 
chef and steward told Central Railroad detective that he 
was the one that broke in the car, three cooks heard them 
tell him that plaintiff was the one that he saw on the car 
at 6 A. M. that morning and drew a knife to kill him, and 
the steward said the plaintiff broke in the car, too; The 
Washington Terminal detective was asking plaintiff about 
what he heard, that plaintiff was going around breaking 
in B & 0 dining cars, he had notice from B & 0 to keep 
eyes on plaintiff and terminal police all know him well, 
will not let him work for any railroad out of or in Wash¬ 
ington because have been notified that plaintiff has been 
in jail for breaking B & 0 dining car; James, B & 0 
detective, said he had orders from McAbee to lock plain¬ 
tiff up and also to give his address to Washington police 
to lock him up in jail and hold him there until the Central 
Railroad detective came down with a B & 0 detec- 
108 tive. 

The witness McAbee further testified that he did 
not have time to preside at all these hearings concerning 
the employees. 

Mr. Gowrer. I object, if your Honor please. This is a 
question of the discharge, and we are not concerned with 
the discharge here. 
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The Court. That is true. This particular question 
would not be proper. It may be leading up to something 
else. 

Mr. Sullivan. I am probing what he said this morning. 

Mr. Gower. This morning we were under a misappre¬ 
hension. We are apprised of that now and we are making 
an objection. 

Mr. Sullivan. What is the objection? 

Mr. Gower. That it is in connection with the wrongful 
discharge. It is utterly immaterial, and it went out of 
your case. 

Mr. Sullivan. It is in there just as much as it ever was. 
It is in there as a matter of inducement, and it is in'at 
the present time. 

Counsel for the plaintiff and for the defendants ap¬ 
proached the bench and conferred with the Court in a low 
tone of voice as follows: 

Mr. Sullivan: This question is on the credibility of 
this witness. I asked him why he didn’t preside at this 
hearing. He didn’t say he didn’t need to, but he sent 
somebody else— 

The Court. That is true, because he is too busy. 

Mr. Sullivan. I want to ask him, on cross examination, 
whether these are small matters. 

Mr. Gower. It is so painfully irrelevant. I think that 
was a rather unfortunate remark. 

The Court. The question is for the purpose of impeach¬ 
ment. The Court thinks it is too weak for that, and the 
Court sustains the objection. 

Thereupon, subject to a reservation as to the production 
of records from the Police Department and the testimony 
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of Vice-President Van Horn of the B & 0 Railroad, and 
Albert Lyman attorney, the plaintiff rested. 

109 Thereupon, the defendants offered testimony as 
follows: 

By Jacob Howard Hale: That he is, and from May 27, 
1942 to the present time, has been Chief Clerk of Dining 
Car Department, McAbee is his superior officer; he recog¬ 
nizes the paper which was subsequently put in evidence 
as plaintiff’s Exhibit No. 22, he conducted the investi¬ 
gation, don’t know if he has seen it since, it has been so 
long ago he don’t remember exactly what happened, or 
with what questions the hearing was opened, don’t think 
Carter had any witnesses at the hearing, thinks Lennon and 
the other gentleman represented Johnson and Laughlin, 
there were two representatives there, don’t know whether 
they represented Carter or Johnson or Laughlin. 

Q. Now, do you recall whether Mr. Carter said whether 
he was ready, or not, to proceed with the investigations? 
A. I don’t recall whether he said that, or not. I know I 
had quite a time for him to start talking when I asked 
him a question. 

Q . Do vou remember whether Carter offered anv state- 
•> * 

ments to be included in that investigation? A. I don’t 
recall it, but if he did it is put in there. 

Q. How is that? A. I don’t recall it, but if he did it is 
put in there. 

Q. Did you say to Carter, after the investigation, “I 
ain’t going to change anything? A. I don’t recall that. 
I thought we had made changes. 

On cross examination, the witness stated that the pro¬ 
ceedings of the hearing were stenographicallv reported 
by Mr. Lynch, who is now in the army, couldn’t say at 
what place, thinks in Virginia, somewhere, is in this 
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country so far as can recall. “About ten days ago be 
was in the office,” and witness didn’t try to make any 
arrangements for him to come to this trial or to take his 
deposition, witness didn’t know anything about this trial 
10 days ago. 

110 Q. When you have hearings of this sort, are you 
the gentleman that always presides? 

Mr. Gower. I object to this, your Honor. I have at¬ 
tempted to go into this, it didn’t go off very well. To 
impeach Carter, I don’t think we have brought into the 
general situation— 

The Court. The objection is sustained. 

By Mr. Sullivan. 

Q. Now, you say if any statement was offered by Carter 
it w’ould be in the record. Don’t you know, as a matter of 
fact, that prior to the hearing Carter had left with you 
a number of statements? A. I don’t think he ever left 
with me any statements. 

Q. You don’t? A. No, sir. 

Q. You can take a look at them, and look through that, 
and tell the Court whether there are any statements in 
there by Carter. I am not asking about answering ques¬ 
tions, but statements furnished by him. 

I will say for the record the paper handed to the witness 
was what the defendants,—the defense has handed to me 
as a copy of the transcript. A. There doesn’t seem to be 
any statements of Carter’s in there, and I notice— 

Q. Don’t notice what? A. It doesn’t seem there are any 
statements of Carter’s in there. 

Q. There aren’t any, are there? A. No, sir. 

Q. Didn’t you get statements from Carter and send them 
on to Michael for his inspection? A. No, sir. 

Q. You know who Michael is? A. J. J. Michael, the 
steward, yes. 
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Q. Didn’t Carter ask you why you sent his statements 
to Michael and wouldn’t let him see his statements, 

111 and didn’t you tell him it was none of his business? 
A. No, sir. I don’t recall Mr. Carter ever turning 

statements over to me. 

Q. That is the best you can say? A. Yes, sir. 

When the hearing started in the morning those present 
were, witness, Lennon, Lynch and Carter, Michael was 
not there at the start, McAbee asked witness to conduct the 
hearing, don’t recall that McAbee told witness Carter had 
written asking, insisting, demanding that the steward be 
present at the hearing. Don’t recall whether saw plaintiff 
on June 12th, the day the hearing was supposed to be held, 
don’t recall that plaintiff was in that morning and asked 
witness where the steward was, don’t recall seeing plain¬ 
tiff’s Exhibit 3. 

Q. You knew that the hearing was concerning itself 
with things that had taken place on a dining car of which 
Mr. J. J. Michael was steward, did you not? A. I suppose 
it was. It was, I presume, whatever he was charged with. 
I don’t remember what the charge was, now. 

Q. Well, I will show you what he was charged with. 

Look at plaintiff’s Exhibit No. 1, and I repeat the ques¬ 
tion (handing paper to the witness). A. That is the charge. 

Q. You knew, then, that Michael was the steward of the 
car in connection with which the hearing was to be held, 
did you? A. I probably knew that Mr. Michael was 
steward on the car at the time of the trouble in 

112 Jersev Citv, ves. 

• m> 7 mi 

Q. Why didn’t you arrange to have him present? 
A. Mr. Michael was not concerned. 

Q.i What? A. Steward Michael was not concerned. 

Q. Didn’t you get the papers in connection with this 
matter before this hearing? A. Mr. McAbee got the 
papers. 
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Q. Didn’t yon look at them before the hearing started 
to know something about what you were to heart A. Yes, 
sir. 

Q. And when you looked at them, didn’t you see there 
was a report there from Mr. Michael about this very thing? 
A. Yes, I probably did, if it was in there. 

Q. I show* you the same paper furnished me by the 
defendants as a transcript of the hearing. I ask you to 
look at the bottom of the first page. Didn’t you know 
that report of Michael was in there? A. Yes, sir. 

Q. And still you didn’t think it was important? A. No, 
because we had a statement in there. 

Q. Didn’t you know that everybody has a right to cross 
examine persons that testify? Didn’t you do that in hear¬ 
ings you conduct? A. Depending on w r hat the facts are 
in the case. 

Q. Read it, and see if that doesn’t refer to the facts in 
the case. A. Michael’s statement? 

Q. Certainly. That is all we are talking about. That 
refers to the case, doesn’t it? A. Yes, sir. 

Q. Now, even though Carter saw you on June 12th and 
told you he w*anted to have the steward present, you w*ent 
ahead and started the hearing on July 2nd without 
113 having the steward present? A. When we started, 
Michael wasn’t there. 

Q. Did Michael come in any time during the hearing? 
A. Yes; w*e postponed the hearing until Michael got there, 

with the consent of Mr. Carter. 

# 

Q. How did that come about? A. I don’t just recall now. 

Q. Didn’t Carter ask you if Michael was going to be 
there, and didn’t the union representative, w*ho wasn’t 
speaking for Carter, say you had to have him at the 
hearing, and didn’t you speak up, and then go out and 
telephone for Michael to get there? A. I don’t recall at 
all. I don’t know what brought on the matter of Michael. 

Q. Didn’t you telephone to Washington and have him 
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come over? A. I don’t know how Mr. Michael got there. 
I didn’t call anybody. 

Q. Do you know at whose request Mr. Michael came to 
the hearing? A. I don’t at this time. 

Q. Isn’t it a fact that the hearing adjourned about noon, 
after everything had been taken except that which was to 
come from Mr. Michael, and then resumed about 1:30 in 
the afternoon with Mr. Michael present? A. I don’t recall 
what time we resumed it. I presume about 1 o’clock. 

Q. Handing you this same transcript again, I invite 
your attention to what is supposed to be a question by 
you addressed to Mr. Michael, asking him questions: “Mr. 
Michael, Mr. Carter requested you to be present.” A. Yes, 
sir. 

Q. So, it was at his request? A. Yes, sir. 

Q. Having refreshed your recollection, you re- 
114 member that now? A. Yes, sir. 

Q. Did Carter at that hearing ask you to put any 
statements—to have Mr. Lynch take down any statements 
of his? A. Mr. Carter didn’t ask me to incorporate any 
statements. If he had any, it would be put in there. 

Q. Do you remember Carter coming back on July 8th? 
The hearing was July 2nd, wasn’t it? A. I don’t know 
what date the hearing was on. 

Q. Do you remember telling Carter that afternoon to 

come back on July 8th, he returned on July 8th, and you 

handed him a bunch of papers to sign? A. He came back 

one dav— 

— 

Q. Do you remember Mr. Carter coming back on July 
8th, according to his statement, and you presented him 
with a number of papers to sign? A. I presented him— 

Q. Do you remember that? A. Yes, sir. 

Q. What were those papers? A. A paper and state¬ 
ment about this case. 

Q. Is that all? A. So far as I know. 

Q. Is there any way of refreshing your recollection? 
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A. It had to be about his testimony. 

115 Q. Do you recall any other papers? A. No, sir. 

Q. You don’t recall? A. No, sir. 

Q. Then I shall have to ask you to look through your 
papers tonight, and bring back tomorrow any and all 
papers which you submitted to Carter for his signature. 

Thereupon, C. W. Van Horn was called as a witness on 
behalf of the plaintiff and testified that he is Vice-President 
in charge of operations of the B & 0, has been for three 
and a half years, that was his business throughout July, 
1942, and the following transpired: 

Q. I show you a paper which has been put in evidence 
as plaintiff’s Exhibit No. 6. The paper purports to be 
addressed to you and to be signed by Mr. H. 0. McAbee, 
and I ask you if you recall ever seeing that paper before. 

Mr. Gower. Your Honor, I object. 

As long as there might be the possibility of any question 
of the production in this Court of documents, and to avoid 
any question of our withholding any documents of any 
kind, any papers of any kind, which have been freely 
given, we have not made objections. But now when it is 
a question of an oral statement in respect of a matter 
which is not in issue in this case at all, but is merely a 
matter of inducement, we do object. Counsel for the 
plaintiff stated yesterday or the day before that the matter 
of discharge was not in issue in the case, the matter of 
wages and discharge were cut out of the case except for 
one purpose, and that was inducement. As far as oral 
testimony is concerned, everyone is here, and the jury may 
know, and so forth, so w^e are entitled not to have an issue 
that is entirely immaterial, that is highly prejudicial, gone 
into. We were unwilling to encounter a possible pre- 

116 judice by appearing to withhold documentary evi¬ 
dence, and that is why Mr. Sullivan has these papers 

from our private files. But when it comes to the matter of 
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oral testimony on a thing that is utterly immaterial to the 
case, then we must stand on our rights. 

The Court. It might be material on the first count. 

Mr. Sullivan. Yes, sir; and it is also material as a 
matter of inducement. 

The Court. The Court is not quite so clear about that, 
but it might be material on the third count. 

Mr. Sullivan. Your Honor, I regret very much that Mr. 
Gower saw fit to voluntarily inject his statement as counsel 
in the case, a statement that is quite lengthy, about volun¬ 
tarily producing any paper or records when requested. The 
record of this case shows three motions by us to require 
defendants to produce papers, which motions were bitterly 
opposed by counsel on the other side, and their objections 
were sustained, and the papers have never reached our 
hands. It would not be appropriate to say this 
117 except in response to his volunteered statement 

Thereupon, the witness answered that he had seen 
plaintiff’s Exhibit No. 6 before, that he took no action on 
it, didn’t put it in the waste basket, took action on the 
evidence in the case and a summary given by witness’ 
assistant, the paper on which the letter “F” is written 
and which already appears in this condensed statement, 
the letter “F” means that it is approved, witness read the 
testimony, read it through personally, the statements of 
McAbee in plaintiff’s Exhibit No. 6 had nothing to do with 
witness’ decision at all, ignored them completely, didn’t 
reprimand McAbee for making such recommendations out¬ 
side of the record. 

Q. In order to make sure before we present this to the 
jury, I w’ant to know whether you read that entire report 
through. A. Yes; I read the report through. I also 
looked at his previous record. 

Q. What previous record did you look at? A. I do not 
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know whether it is on these papers or not, but it was on 
the file. Here it is right here. I checked it off. 

Q. Don’t read it out loud. A. It is marked in red and I 
checked it. 

Q. Did this previous record have anything to do with 
your decision in the matter? A. Yes, it did. 

Q. It did? A. Yes, Sir; because of his unbecoming con¬ 
duct previously 

Q. Does that red mark apply to both paragraphs or only 
to the one that it is around? A. No. Only the first para¬ 
graph. 

Mr. Sullivan. The part of the plaintiff’s record which 
Mr. Van Horn has testified he considered and which 
entered into his decision reads as follows: 

9/30/41 — meaning September 30, 1941 — Mr. 
118 Richard Carter, cook, Washington, D. C. Dis¬ 
orderly conduct, dining car 1055. Reprimanded. 
D B 820-S. (Plaintiff’s Exhibit 21.) 

Mr. Sullivan. Now we also offer in evidence as plain¬ 
tiff’s Exhibit 22, not as facts, but as matter which was 
considered by this witness in passing his—in approving 
the testimony, the transcript which has been produced 
here - we are not putting the transcript in as a correct 
transcript because the plaintiff has testified in numerous 
particulars as to its incorrectness, but we are putting it 
in as the transcript upon which he acted, so the jury may 
have that before them. 

The Court. All right. 

Mr. Sullivan. Plaintiff’s Exhibit 22. 

Mr. Sullivan. The Court will tell you this is not in 
evidence as proof of facts, but only as what Mr. Van Horn 
considered in determining whether to dismiss the plaintiff 
or not. 

• / 
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The Court. It is what he says he considered. 

Mr. Sullivan. Yes, what he says he considered (read¬ 
ing): 

“Statement of Richard Carter; occupation cook; age 34; 
in service two years, in connection with: unbecoming con¬ 
duct and language to Car Cleaner, Mr. W. Rosenblum, 
Jersey City, N. J., as well as to third cook, Mr. Wallace, 
W. Rother, Dining Car 1041, Train 9, May 27, 1942. 

“Investigation conducted by Mr. J. H. Hale, Chief Clerk 
at Baltimore, Maryland, on July 2, 1942. 

“Present at investigation: Mr. Douglas Lennon, Com¬ 
mittee-man, Dining Car Employees’ Union, Local 495, Mr. 
Henry Johnson, chef cook. Mr. Wallace W. Rother, third 
cook. 

“Q. Lender date of June 5, 1942, the following notice 

was sent to vou: 

•> 

“ ‘You are hereby notified, in accordance with the rules 
of wage agreement under which you are working, to report 
at Baltimore, Md., at 10:30 A. M., on June 12, 1942, for 
hearing on the following matter: Unbecoming conduct and 
language to Car Cleaner, Mr. W. Rosenblum, Jersey 
119 City, N. J., as well as to third cook, Mr. Wallace W. 
Rother, Dining Car 1041, Train 9, May 27, 1942.’ 

“Did you receive this notice and does it constitute proper 
notice under the rules of your agreement as to the nature 
of this investigation?” A. I received it. 

“(Note, Mr. Carter reported to the office at 10:30 A. M. 
on June 12, 1942. Said he did not desire to have the hear¬ 
ing as he wanted to secure some more information from 
the Central Railroad. Was instructed to advise this office 
when he was ready for hearing. Mr. McAbee wrote Mr. 
Carter under date of June 19th with regard to when this 
hearing was to be held, and Mr. Carter called at the office 
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stating he would have the hearing on July 2, 1942.) 

“Q. Do you desire the presence of any witnesses at 
this investigation? “A. No, sir. 

“Q. Do you desire a representative present, and if so, 
who will represent you? “A. No, sir. 

“Q. Are you ready to proceed? “A. I am. 

“We have a letter dated May 27, 1942, received from 
steward J. J. Michael, Dining Car 1041, which reads as 
follows: 

“ ‘This A. M. after reporting time at Jersey City for 
Train 9, the Foreman in charge of cleaning and icing cars, 
Mr. Rosenblum came through diner and told me he had 
just been “cussed out” by the 2nd cook, and he didn’t 
like it, and if the cook said anything to him again he was 
going to go higher up. I went back to the Pantry and as 
I did so, heard some loud argument between 2nd and 3rd 
cooks, the 3rd cook was out in the hall changing his shoes. 
I told him to quit the argument that we were going too 
busy to have any disagreements. Shortly after, the 
120 3rd cook came around to me in a highly nervous 
state, sobbing with tears running down his face and 
asked that he be relieved at Baltimore, before there was 
trouble and he hurt the 2nd cook. Said the 2nd cook had 
been riding him and picking on him. There seemed to be 
a great deal of ill feeling on both sides. Shortly after 
this the 2nd cook, Carter, came around and asked that I 
tell Mr. Bulling to wire for a 2nd cook, to get him off at 
Baltimore before there was trouble and some one got hurt. 
All of this information was phoned to Mr. Bulling, Inspec¬ 
tor’. 

“Q. Mr. Carter, what do you have to say in regard 
to these charges? “A. On the morning of the 27th, about 
6:45 the ice man came down with the ice. I asked him 
would he kindly get the kitchen iced as a special party 
was leaving Philadelphia. He said, ‘I run this God damn 
ice truck, I don’t take no God damn orders from you. I 
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will ice this train when I get damn good and ready.’ I 
said, ‘Don’t come cursing me, because I don’t go for that 
stuff.’ I told him I would go and see Mr. Paskey because 
I wasn’t going to argue about the ice. Mr. Paskey would 
be at the station and put ice on the car before it left 
Jersey City. About S o’clock the 3rd cook came on the 
car, which was one hour late, drunk, telling about where 
he had been the night before, wasn’t doing his work, stand¬ 
ing in the hole talking, came right in the middle of the 
door and changed his clothes, the ice man was throwing 
ice in the car, I asked him to move and he started cursing 
said he wasn’t going to move no where. In the meantime 
the chef spoke up and said to the 3rd cook, ‘Go up in the 
day coach and change your clothes so this man can do 
his work, because you are late now.’ The 3rd cook went 
around in the hall and started cursing, talking about what 
he was going to do to me. I said to him, ‘If you lay your 
hands on me it will be too bad for vou.’ In the meantime 
he went around and told the steward his side of the story. 
The steward kept him around there for twenty minutes, 
what was said I don’t know. He came back in the 
121 kitchen and all he did was peel one pot of potatoes 
and didn’t know what to do for his work at all. 

“Q. Mr. Johnson what do you have to say in regard 
to Mr. Carter’s statement? “A. The day I came on 
the car it was the first time I was with these fellows. We 
came down to the car to get ready for meals and the ice 
man came up. I wasn’t paying any attention to them until 
they get a little loud and I said, ‘You boys ought to be 
quiet.’ After they quieted down the 3rd cook came in 
and I told him to dress outside as Carter didn’t want him 
in the kitchen. I kept this boy alongside of me, but when 
he came in he wanted to put his shoes on and I told him 
to go to the body of the car so we could get on with our 
work. When he came back they started to argue, I didn’t 
know what it was all about and I asked them to stop. In 
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the meantime the 3rd cook went around to the steward to 
get off the car. He stayed around there for some time and 
then came back to his work. Carter said he wanted to get 
off and I told him it was his privilege to get off. I don’t 
know what the trouble was between the fellows. 

“Q. Mr. Rother, what do you have to say in regard 
to this? “A. When I came on the car about 6:45 Carter 
was cursing the ice man and I went in to reach in to get 
my clothes out of the locker and he told me to ‘Get the 
hell out of his way.’ So I didn’t move in a very big hurry 
and the chef told me to go out in the hall and change. 
When I came back in to put my clothes in the locker Carter 
kept on riding me, so I went forward and told the steward 
I wanted to get off the car. 

“Q. (By Mr. Lennon.) Mr. Rother, were you under 
the influence of whiskey? “A. No, sir. 

“Q. What started the argument between you and Mr. 
Carter? “A. I don’t know what caused the trouble. 

“Q. Were you late in reporting for work? “A. No, 
sir. 

“Q. What did Mr. Michael tell you while you 
122 were in the body of the car? “A. He told me to 
cool off for a while. 

“Q. You stayed around there twenty minutes because 
the steward, Mr. Michael, told you to? “A. He didn’t 
tell me how long to stay, he told me to cool off. 

“Q. Mr. Carter have you any proof that this man was 
under the influence of liquor? “A. I have my proof, but 
I won’t present it here. 

“Q. Mr. Johnson, what time did you get on the car? 
“A. Around 6:20. 

“Q. When did the 3rd cook get on the car? “A. I 
don’t know he got there when the ice man came. 

“Q. (Mr. Hale) Mr. Carter, car 1041 was due out on 
train 9 on the 27th, was it not? “A. It certainly was. 

“Q. What is the reporting time for Train 9? “A. The 
steward said seven o’clock. 
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“Q. What time did you report? “A. Same time as 
the chef, if he got there at 6:20 then I got there at 6:20. 

“Q. Mr. Carter who was on the car when you reported? 
“A. Nobodv, onlv me and the chef. 

“Q. What time did the ice man come on the car? 
“A. Just about 8 o’clock. He iced the kitchen last. 

“Q. Was the car still in the yards when the ice man 
came? “A. It was in the yards ready to back up. 

“Q. What time did this train back up? “A. I don’t 
know exactly what time it backed up. 

“Q. Why did you ask the ice man to give you the ice 
instead of taking this matter up with the steward as he 
is in charge of the car? “A. I can’t go around to the 
steward and do my work too. 

123 “Q. Did you request Mr. Michael to call Mr. 

Bulling and have you relieved at Baltimore? 
“A. I told Mr. Michael to wire for a 2nd cook at Balti¬ 
more because I didn’t want to stay on the car and get in 
trouble. 

“Q. Mr. Bulling states that Mr. Michael called him at 
7:25 A. M. and the train backed into the station at 7:30 
A. M. How can you account for Mr. Bother being late? 
“A. Mr. Bulling is off on that, they had to switch the 
train for a special party, and that takes time. 

“Q. Mr. Rother, who came to the car with you? 
“A. James Lumpkins, waiter. 

“Q. (By Mr. Lennon). Mr. Carter, was the ice man 
delivering the ice? 4 ‘A. He was going up the line and 
I asked him would he please ice the kitchen as a favor. 

“Q. Is it customary to talk to the ice man or tell the 
steward, and would you have gone to the steward if you 
hadn’t seen the ice man? “A. If he didn’t want to put 
the ice in the kitchen there was nothing I could do about 
it. I wasn’t going to anybody. 

“Q. (Mr. Hale). Mr. Carter after the ice man refused 
to give you the ice did you see the steward? “A. No. 

“Q. Just what did you say to the ice man? “A. I 
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asked him for the ice and he started cursing and I said, 
‘If you don’t put ice on the car I will see Mr. Paskey.’ 

“Q. Mr. Rosenblum states that you cursed him, what 
about that? “A. Do you think I would curse him if I 
wanted him to do me a favor?” 

Mr. Hale continues: 

“We have a letter dated June 2, 1942, received from 
chef cook Johnson, which reads as follows: 

“ ‘In regard to 2nd cook Richard Carter and 3rd cook 
Wallace W. Rother. I didn’t know what the trouble was 
between these men. I had just come to the car the 
124 day before, out on Train 9 - 5/27/42. I heard the 
2nd cook bawl out with curse words the man in 
charge of icing the car at Jersey City, and later argue 
with the 3rd cook. Carter was exceeding his authority as 
2nd cook ordering around and cursing the 3rd cook. The 
3rd cook, Rother, w*as a new* man, willing and anxious to 
learn and if anyone had to correct him it was I, as the 
chef, and not the 2nd cook Carter. This 2nd cook seemed 
to be in a bad humor and kept nagging and cursing out 
the 3rd cook.’ ” 

Mr. Hale further says: 

“Also I have a letter dated June 1st, received from 
3rd cook Wallace W. Rother, wiiich reads as follow’s: 

“ ‘I entered Dining Car 1041 last Saturday morning, 
one w’eek ago, at Jersey City. When I got on the car the 
2nd cook and the ice man w^ere arguing. The 2nd cook 
was cursing the ice man. I went to open the locker to 
change my clothes and he started cursing me, telling me 
to get out of his way. I wras not really in his way. So 
the chef told me to go on the outside and change. I did 
that but he still continued to curse all the way to Balti¬ 
more.’ 

“Q. (Mr. Lennon). Mr. Rother did you write that 
letter? “A. Yes, sir, I wrote it. 
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“Q. Mr. Johnson, did you write the letter that was 
just read? “A. No sir, I didn’t write it, but I read it 
and signed it.” 

Mr. Hale further says: 

“Have a letter dated June 6, 1942, received from William 
Rosenblum, Car Cleaner Leader, Jersey City Passenger 
Yards, which reads as follows: 

“ ‘Statement for May 27th, Train No. 9, Diner 1041. On 
stated date the 2nd cook used very abusive language to 
me for no provocation. I was compelled to go into the 
dining car and report conduct of the 2nd cook to the stew¬ 
ard of the car, J. J. Michaels. The name of the 2nd 
125 cook is Richard Carter.’ 

“Q. Mr. Carter, when Mr. Bulling came on the 
car did you tell him to wire for a 2nd cook? “A. I told 
him to wire Baltimore, that Rother had threatened to hit 
me and before I would get in trouble on the car 1 would 
rather get off and get another job somewhere else.” 

Mr. Hale says: 

“For the record am quoting below letter dated June 11, 
1942: 

“ ‘In regard to your letter of June 13th, File 2-209. On 
May 27, 1942, Train No. 9 from Jersey City, 3rd cook W. 
W. Rother was on the car at reporting time, was not late 
and there was no evidence of his being drunk. During 
the time he was on the car with me, at no time did I see 
him drunk or have any whiskey on him, or smell any or 
see any evidence of his having had any drink. We, the 
following members of crew of Dining Car 1041 who were 
on the car with Rother confirm this statement as true 
and correct.’ ” 

“(Note: The above letter is signed by J. J. Michael, 
steward; John W. Runyon, waiter, Robert Lee Ray, wait¬ 
er; and Henry Johnson, chef cook.) 
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“Q. (By Mr. Lennon). Mr. Carter, are you satisfied 
with the above statement? “A. It’s done.” 

Mr. Hale further says: 

“I have a letter dated June 14,1942, received from stew¬ 
ard J. J. Michael, which reads as follows: 

“ ‘Your letter of June 13th, File 2-209. In view of the 
fact that Richard Carter was relieved from this car on 
May 27th and has not been on the car since, do not under¬ 
stand how he could write you correctly of any happenings 
on the car May 31st or of subsequent dates. This car 
was used on 2nd No. 6 Chicago to Willard on May 31st, 
Sunday. Mr. Morton personally came on the car and 
interviewed chef Johnson and 3rd cook Bother, requesting 
that each of them write a statement and forward 
126 same to you, regarding the trouble between Bother 
and Carter at Jersey City. Am sure Mr. Morton 
wrould have noticed it if Bother had been drinking. 

“ ‘On train No. 10, Friday, May 29th, out of Chicago at 
the end of lunch Bother w*as sick in the kitchen, overheated 
and said he felt faint, chef Johnson notified me and I told 
Bother to get out of the kitchen and sit out in end of car 
and cool off. Kitchen end w~as end of train. He sat out 
there less than an hour and then v~ent back in the kitchen 
and continued his work satisfactorily for the rest of the 
trip. Said he was 0. K. I saw no wiriskey or evidence 
of his being or having been drunk.’ ” 

That is from Michael. 

Now% Mr. Hale continues: 

“Q. Mr. Carter, have you anything further to say? 
“A. I want the stewrard in here. I don’t want the case 
closed as I have to go to Jersey City. 

“Q. Mr. Carter, are you willing to wait until 12:42, 
arrival of Train No. 148 so that you might question Mr. 
Michael? “A. I will wait.” 
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According to the testimony there was an interval of a 
couple of hours in between the last and the next. 

(Mr. Hale): “Mr. Michael, Mr. Carter requested you to 
be present before closing this investigation, therefore, am 
having Mr. Lynch read what transpired here this A. M. 

“Q. Mr. Michael, you have heard the testimony read 
at this hearing, is there anything you would like to add? 
“A. First, I would like to clear up the letter sent in by 
chef Henry Johnson. 

“Q. (Mr. Michael). Mr. Johnson, did Mr. Morton 
come on the car in Chicago and tell you, in my presence, 
that Mr. McAbee wanted a written statement about the 
trouble between the two cooks? “A. Yes, sir. 

“Q. Did you hear him tell me to help you write 
127 the statement and see that it got in right away? 

“A. Yes, sir. 

“Q. I went around to you in the kitchen and asked 
what you wanted to say and you told me in your own 
words and I put it down on a piece of paper and you read 
and signed it. Is that right? “A.Yes, sir. 

“(Mr. Michael). AH I know about the trouble was 
covered in the letters I sent to the office. There was no 
argument or disagreement between Mr. Carter and myself 
at any time while he was on the car. He came on the car 
just the day before on No. 504 and had only come from 
Washington to Jersey City and out the next morning on 
Train No. 9. There was some trouble, disagreement and 
complaint from the ice man which was reported. When 
both Carter and the 3rd cook requested to get off it was 
my duty to report it to the office. 

“Q. (Mr. Hale) What time did you report for Train 
No. 9? “A. Shortly after 6:30 as I came down on the 
B & 0 Bus which meets No. 52S and 528 is due at the sta¬ 
tion at 6:30. 

“Q. Who was on the car when you arrived? “A. The 
chef and Carter and some others were there waiting. Any- 
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body that wasn’t there came shortly after. I went around 
to the kitchen, addressing all three of them and told them 
to stop their arguments as we expected to be busy. 

“Q. What time was this? “A. After I had* gone to 
phone Mr. Bulling. 

“Q. Mr. Carter have you anything further to say? 
“A. Leave the case open for further investigation. 

“Q. Mr. Johnson have vou anvthing further to sav? 
“A. No, sir. 

“Q. Mr. Rother, have you anything further to say? 
“A. No, sir. 

“Q. Mr. Michael, have you anything further to say? 
“A. No, I haven’t. 

“Q. Mr. Carter, have you been given full opportunity 
to question witnesses and others giving testimony at this 
hearing and has the investigation been fair and 
128 impartial and conducted in accordance with the 
rules of your agreement? “A. It couldn’t be fair. 

Witness Hale was recalled and upon further cross exam¬ 
ination testified that he had made a search but had found 
no statements from plaintiff concerning the occurrences 
which were the subject of the hearing of July 2,1942, that 
he does not have any papers and has turned none over to 
the attorneys for the defendants, to Mr. McAbee or to 
anvbodv else. 

Carl L. Hayden, a witness called by the defendants, 
testified that he is a detective sergeant, attached to the 
robbery squad, police headquarters, on July 24th and 25th, 
1942, was precinct detective at No. 9 Precinct, made an 
investigation with respect to Richard Carter, around that 
time, accompanied by Bonnacorsv and Stanton to 600 
block of 3rd Street, witness stayed in the car, when Bonna- 
corsy and Stanton left the house they said they had left 
a card for Carter to come to No. 9 Precinct, July 24th was 
Friday, witness’ day off, on Saturday morning Bonna- 
corsy told witness Carter had come in the previous night, 
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he and Stanton were satisfied he was not the one they had 
information on, but asked him to come in to see witness, 
took witness back and introduced him to Carter, don’t 
believe witness said one word to Carter “and then I never 
had any more conversation with Carter whatsoever,” he 
went out alone, first saw him in the squad room, don’t 
know how long he had been there before witness arrived, 
but after witness got there, plaintiff remained less than 
10 minutes, left probably between 9:10 and 9:15, thinks 
James and Nicholson were at the 9th Precinct that morn¬ 
ing, didn’t see either of them take plaintiff by the arm. 

On cross examination, the witness said that he only saw 
James and Nicholson in plaintiff’s company that morning 
in the same room, knows of no conversation, didn’t stay 
while they were with him, witness went to some 
129 other part of the building. 

Q. Several times you spoke about “the informa¬ 
tion we had concerning Carter.” What was that informa¬ 
tion? A. Information we had. We had investigation, 
some case. I wouldn’t be in a position to tell now, it has 
been so long; could have been a felony. It was a felony. 
Whether it was a housebreaking or grand larceny, I would¬ 
n’t state. We had certain information that they had a 
man by the name of Carter as a suspect, and a description, 
and we did have certain information that a Carter did live 
at this—on Third Street. 

Can’t say from whom got that information, wouldn’t 
say definitely when was the last time saw them before 
that but sees them quite often, didn’t see them on July 
24th, they didn’t give witness any information about 
Carter nor did James and Nicholson go with witness 
around to 612 3rd Street, N. E., Captain Cox didn’t send 
witness and Stanton with them around to that place to 
look Carter up, witness wasn’t there Friday, July 24th, 
doesn’t know of own knowledge anything about what hap¬ 
pened that night, wouldn’t say definitely that went to 3rd 
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Street on the 23rd, it was before the 24th, Stanton or Bon- 
nacorsv didn’t tell witness what time they said for plain¬ 
tiff to come to the station; don’t know whether on the 
morning of the 25th anybody told James and Nicholson 
that Carter was in the squad room, witness didn’t tell 
them, just saw them walk in, didn’t hear any conversation 
they had with Carter, if they had one, didn’t say that they 
talked with him, when witness walked out of the squad room 
and looked back he could see them standing in the room, 
back of the water cooler, witness is positive he didn’t see 
them just before he went around to see Carter. 

Elwood S. Groves, called by the defendants, testified 
that he is a policeman attached to Detective Bureau, Metro¬ 
politan Police Department, a detective at Detective Head¬ 
quarters, was a detective sergeant on and about August 
28, 1942, working with detective Sergt. Richard J. Cox; on 
that day happened to see plaintiff in the post office 
130 at North Capitol and Massachusetts Avenue, wit¬ 
ness and Cox were together at the time, they walked 
to the Post Office, don’t know exactly from where “be¬ 
cause we cruise—I mean we walk all over the down town 
section,” hadn’t been at the Union Station that day. Well, 
Sergeant Cox and myself are assigned to pickpocket and 
what is known as the con work, that is confidence opera¬ 
tors, which usually hang around the Greyhound Bus Ter¬ 
minal, this Union Station, and the Post Office, and along 
the line of Seventh and H, and we very seldom have a 
car where they are always walking. That day we went 
in the Post Office from the east end. As we walked through 
the Post Office we noticed Carter. We stand around there 
sometimes for hours at a time, and we noticed Carter. As 
people would leave the windows, these windows in the 
Post Office, Carter would approach them and say some¬ 
thing to them, and usually the people would walk away. 
Sometimes they would have a short conversation with 
him. We watched Carter I guess for about an hour and 
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a half, and then he joined another man near the east end 
of the Union Station; X mean the Post Office. As they 
walked out on the east exit of the Post Office we stopped 
them. We showed them our badges, and we asked them 
if they were local boys or were from out of town, and 
Carter said he was from Washington, and the other boy 
said he was from Washington. So we asked for identifica¬ 
tion, their identifications, and the other boy that was with 
Carter, he showed us his identification and we said, “0. K., 
you are all right.’* And Carter he puts his hands in his 
coat like this (indicating); he says, “I won’t show you 
fellows a God damn thing.” So we told him we just want¬ 
ed to find out who he was and what he was doing in the 
Post Office. 

Well, he said he had been in to see the Postmaster, and 
we said, “We will go back in with you and see the Post¬ 
master.” 

And he said, “No, I won’t go anywhere with you,” and 
each time he used an oath. He said, “I even know 
131 the President of the United States.” 

He got so loud and swore so much, we placed him 
under arrest for disorderly conduct. We were on our wav 

•r V 

to the station. We took him right across the street through 
the concourse of the station to the police room. We have 
a — 

By Mr. Gower. 

Q. What, please? A. We took him across the street 
through the concourse of the Union Station to the police 
room. We have a — the detectives has — 

Q. “We have.” That means — A. The Police De¬ 
partment has a little room in the Union Station on the first 
floor. 

That room is a branch office of Detective Headquarters, 
it has one telephone belonging to the Police Department 
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and one that yon can nse to call the Terminal Police or 
around the yard. 

Well, on our way to the room Carter kept cursing, call¬ 
ing to people that passed by; he said, “Look what they 
are doing to me.” And he was very noisy, and he drew a 
lot of attention. We took him in the room, and we called 
a wagon, No. 1, and he was sent in to No. 1 Precinct. 

Q. How was his appearance secured for - was there 
security for his appearance at court? A. No, we told 
him what the charge was. We told him he was charged 
with disorder, and he said he wouldn’t put up any col¬ 
lateral to get out. He also pulled a large roll of bills out 
of his pocket and said he had plenty of money but he 
wouldn’t pay to get out until he saw his lawyer. He also 
made the remark that when he was through with us he 
would have some of our money too. 

Q. Now, what followed that? Were there any other in¬ 
cidents to his being at the headquarters there, detective 
headquarters? That is where you took him, -was it? 
A. No, we sent him to No. 1, and we gave them - we 
left word with them to send him to line-up that evening. 

He was sent to line-up that evening and his attorney 
came in, attorney Lyman, thinks it was Albert Lyman, this 
was the evening of August 28th, Lyman “talked to 
132 us about him and asked us to release him on col¬ 
lateral, said he would see that he put up collateral. 
So he put up $5.00 and forfeited it, said he didn’t want to 
go to court”. 

Q. Now, at that line-up did you see Carter struck? 
A. Struck? ' 

Q. Blows? A. No, I certainly did not. 

Q. Did you see him abused in any way? A. At no 
time. 

Q. Did you hear any offensive language used in respect 
of him? A. To Carter? 

Q. Yes, sir. A. I did not 
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Q. Did you at any time see Carter in the presence of 
any one or two officers, or was he in the company of a 
number of officers at the times you saw him? A. You 
mean at headquarters? 

Q. Yes, sir. 

The witness. I don’t think anyone talked to Carter 
at headquarters except myself. They could have, but I 
don’t—I didn’t see any one talk to him. 

Peale may have been there, don’t know, he attends line¬ 
up quite frequently, don’t recall seeing Cunningham either, 
knows both of them; “line-up is 7 o’clock in the evening, 
and I think Mr. Lyman was there, I wouldn’t say before 
or after line-up, but he was there after line-up. I don’t 
know when he arrived,” wouldn’t swear when Carter was 
released but don’t believe it was later than 8 o’clock, don’t 
know’ exactly. 

Q. State whether or not Carter was detained 
133 anywhere the night of August 28, 1942, to your 
knowledge. A. I didn’t look at the books and the 
date he 'was released, but I was under the impression that 
Carter was released the same day that he was arrested. 

Q. Mr. Groves, when did you say Mr. Lyman came 
there? A. I thought it was the 28th. 

Q. It was the 28th. A. Yes. 

Didn’t see Peale or Cunningham between the Post Office 
and the detective branch office in the Union Station; before 
went to Post Office, witness and Cox were not in the con¬ 
course of the Washington Terminal with Peale and Cun¬ 
ningham and they certainly didn’t point out plaintiff to 
them, w'hen witness and Cox went by with plaintiff in 
custody, neither of them said to witness “That is the man” 
or “We have the man you w’ant” or anything of that sort. 

On cross examination, the witness said that, in some in¬ 
stances it is customary to take to the line-up a man charged 
merely with disorderly conduct, usually not, but plaintiff’s 
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actions were very suspicious. He refused to show any 
identification, they had never seen him, there is quite a 
lot of confidence operators around the Union Station, 
“When we asked him for these identifications and he re¬ 
fused, we told him we would charge him with disorderly 
conduct. We also sent him to the line-up to find out who 
he was and get a photograph of him,” thinks he told them 
his name while waiting for the wagon; asked if they search¬ 
ed him, the witness said “He pulled his money out of his 
pocket and said it was $300.00 and he gave his identifica¬ 
tion at that time,” witness didn’t search him, don’t recall 
that saw anybody do so, thinks the charge of disorderly 
conduct was placed against him that evening, about the 
time the lawyer came down to the office, he was booked at 
11:35 A. M., picked him up about 11:15, 11:35 was the 
time he got there, “immediately when he was arrested 

and taken to the station, thev booked him at the time he 

• 

was brought into the station,” witness last looked at the 
book yesterday morning, witness wasn’t at the station 
house at 11:35 that morning, he was booked at No. 
134 1 Precinct. 

Q. Did you go to any of these people w-hom you 

say Carter approach and ask them wiiat Carter had said 

to them? A. Thev all v r alked awav. 

• » 

Q. Why didn’t you follow- them? A. If we had fol¬ 
lowed them we would have lost Carter. 

Q. There w-ere two of you. Couldn’t one of you have 
gone up to them and the other one have held Carter? 
A. I guess we could. 

Q. But you didn’t. A. There w-as a second man we 
talked to before he left the post office. 

Q. I say, but you didn’t do it? A. We didn’t. 

Q. Did you go to see the Postmaster? A. W’e did not. 

Told him were charging him with disorderly conduct 
right there at the post office, he was arrested for disorderly 
conduct, sent him to the line-up before charged him, if 
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had charged him with disorderly conduct when first sent 
him to the station, he could have pnt up his money and 
left but we wanted his photograph and finger prints, so 
held the charge off until the line-up. 

Q. So that entry on the book of 11:35 A. M., if that 
is supposed to indicate the time the charge was made, that 
is incorrect? A. That is the time he was booked at the 
station after his arrest. 

Q. That is not the time the charge was made and 
entered on the book? A. The charge was placed in the 
evening. He was charged with investigation at 11:35. 

Q. Was that put on the book? A. I imagine 
135 that was. I didn’t see the book at No. 1, I didn’t 
go to No. 1. 

When first stopped them neither was grabbed, just told 
them—asked for their identification, no one took hold of 
the other man and no one took hold of plaintiff until after 
he had become so disorderly and abusive that had to ar¬ 
rest him, when first spoke to him didn’t say what were 
taking him for, showed badges and tried to find out who he 
was, neither witness nor Cox told him wanted him for 
robbery and burglary, as recalls witness didn’t go to No. 
1 at all that day, saw Lyman that evening at police head¬ 
quarters, didn’t see or hear Cox telephone to Lyman, as 
remembers sent plaintiff from Union Station to No. 1, 
not to headquarters, might have and might not have gone 
to headquarters during the day, don’t recall, didn’t go 
there and see either Peale or Cunningham there, when 
had plaintiff in detective room at station probably did ask 
him some questions, wouldn’t remember everything that 
asked him, don’t know whether went in the police car with 
plaintiff to headquarters, doesn’t recall taking off his wrist 
watch and rings, may have asked him something about 
where he got the watch, usually do of a prisoner, didn’t 
go out with them and come back and throw them at him, 
don’t recall questioning him about where he got the money 



Ill 


he had in his pocket, don’t now know what Cox asked him, 
don’t recall whether any others asked him in witness’ 
presence. Witness was there when Lyman came in that 
evening, Cox talked with him, some things were said in 
witness’ presence but most of it not, remembers Lyman 
asking Cox to release plaintiff on $5.00 collateral, thinks 
Cox had asked for $25.00 on the disorderly charge and 
thinks Lyman asked him to reduce it to $5.00 and he did, 
in unusual cases generally get $25.00 collateral, in this 
case he was loud and boisterous, thinks the disorderly 
charge was placed against plaintiff after the conversation 
with Lyman, he didn’t ask witness what the charge was, 
has told all that he remembers. 

Richard J. Cox, called as a witness by the defendants,/ 
testified that he -was detective sergeant at headquarters 
and has been for some number of years. Groves is 
136 his partner and an officer of the Metropolitan Police, 
they were at the city post office on August 28th, 
saw plaintiff, didn’t know him before that date. 

Q. Will you tell us what happened there in respect to 
Carter? A. Our work is pickpocket and confidence opera¬ 
tors. That is what Mr. Groves and I are assigned to. 
We associate and travel together as partners. Every 
Friday and Saturday we are detailed at the post office and 
the Union Station. On this particular day we were on our 
way through the post office. It was our routine for us to 
go through the post office on our way into the station. We 
at that time, around somewhere between 11 and 11:30 on 
the morning of August 28, 1942—we observed Mr. Carter 
in the city post office and he was going from one window 
to the other and talking with different ones at the windows 
and he attracted our attention. Later on, he came out of 
the station in company— 

Q. Out of the post office? A. He came out of the 
post office in company with another colored young man 
about his age. As they came out the door Detective Groves 
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and myself approached them as they came out—they really 
approached us, as we were standing there—and we spoke 
to them as they came out. I asked them were they local 
boys or out-of-town boys, and the other boy - he was 
talking with me and Mr. Carter was talking to Detective 
Groves. We were all right there in the presence of each 
other. The other young man worked here in the city and 
he identified himself and he showed his various registra¬ 
tion cards and had a good identification. I said, “All 
right, thank you,” and he walked off. At this time Groves 
asked Mr. Carter for his identification and Carter says, 
“I am not going to show you a God-damn thing.” He 
said “I am sick and tired of being stopped by the police.” 
He said, “I was in the post office to see the postmaster 
and I am not showing you anything, and I am not telling 
you anything.” I said, “If you know the postmaster and 
he can identify you, then I will be glad to go in there with 
you.” He said, “I won’t do it.” He said I know the 
President of the United States. I have plenty of money,” 
and at that time he drew a lot of money out of his pocket. 
He said, “I have $300 here.” He said, “I am an American 
citizen. I have a right to walk the streets,” and he said, 
“I will tell you nothing.” He was rather abusive and used 
other profanity at the time, so we placed him under ar¬ 
rest. We took him into the police room at the Union Sta¬ 
tion, which is the nearest box we could call the wagon 
from No. 1 Precinct. In going through the corridor 
137 of the Union Station he would holler out to the 
people as we passed, “Look at them, look what 
they are doing, I am an American citizen,” and he used 
profanity. We took him right direct to the police room 
and we sent for No. 1 wagon and it was up there in about 
10 or 12 or 15 minutes, in the neighborhood of that, and 
he was placed in the wagon and sent to No. 1, plaintiff 
was at the line-up, witness was also, had not been in the 
Union Station that morning before going to the Post Office, 
knows Peale very well and Cunningham very pleasantly, 
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on the wav from the Post Office to the detective branch 
office in the Union Station didn’t see them, Peale and 
Cunningham never did point plaintiff out to witness, and 
when they were taking him through the station neither 
of them said “We have got the man you want,” never 
saw them at any time before or during the time they had 
plaintiff in custody or after sent him to the precinct, dur¬ 
ing the entire time they had him in custody no one touched 
him at any time, witness didn’t hit him in the stomach, 
never hit him or had any occasion to do so, the room to 
which they took plaintiff is a room assigned to the Metro¬ 
politan Police by courtesy of the Union Station. 

On cross examination, witness said that they used to go 
to the Union Station and the Post Office every Friday and 
Saturday and still continue that custom, has been doing 
so for the last five or six years, always go through the 
Post Office first, if go over in the evening would go directly 
through the station, but in the morning always go to the 
post office first, never any exception to the rule in the five 
or six years have been doing that; plaintiff was talking to 
people standing at the windows on the outside. 

138 Q. Did you tell Carter at any time what you 
were arresting him for? A. We told him at the 
time we were arresting—we were compelled to arrest him 
for disorderly conduct. 

Q. When did you tell him that? A. When he first 
approached us while we were standing there. We exhibit¬ 
ed our badges, we asked him was he a local boy or an out- 
of-town boy. Then that is when he started using this 
profanity and became abusive. The other boy exhibited 
his credentials and we thanked him and he left. 

Q. My question was—I will put it again and ask you 
to please answer it. My question was: When you first 
told him that you were arresting him for disorderly con¬ 
duct? A. Just the minute he used profanity. 
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Were standing on the Post Office steps at the east en¬ 
trance at the time, never mentioned to him robbery and 
bnrgiary\ 

Q. Did you ask him any questions before the wagon 
came! A. He wouldn't talk to me. 

Q. Did you ask him any questions before the wagon 
came? A. I asked him if he was a local boy and about 
his identification, his draft card and such questions as 
that, which he refused to answer. 

Q. That is all you asked him? A. Yes, sir. 

Did not ask him why he wasn’t working on the B & 0, 
had no knowledge of where he worked, didn’t tell him 
he had broken in a B & 0 car and had stolen money, 
watches, rings and cash, had no knowledge of it at that 
time or since, he was removed to No. 1 Precinct in the 
patrol wagon, witness didn’t go with him. 

Q. Was he taken in No. 1 patrol wagon to head- 
139 quarters? A. He was removed to No. 1 Precinct. 

Q. This occurence was nearly two years ago, was 
it? A. According to the dates, sir. 

Q. How can you remember after this length of time 
whether he went to No. 1 or to headquartres ? A. Well, 
I have been doing this for 31 years, sir, and I can re¬ 
member a lot of cases - the details. 

Q. You can remember everything you did on every day 
of every one of those 31 years? A. Pretty near. 

The Court. Oh, Mr. Sullivan, that is not a fair question. 

Mr. Sullivan. He is the one who interjected the 31 
years. 

The Court. I know, but the reason he says he can re¬ 
member sometimes remember it, is because of his long 
service. It is unfair to ask a man if he can remember 
everything that happened for 31 years. Of course, he 
couldn’t. 

Mr. Sullivan. Of course not, but I didn’t ask him about 
31 years. He brought that out himself. 
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The Court. I think I heard what you asked him. Pro¬ 
ceed. 

By Mr. Sullivan. 

Q. You haven’t any doubt he was taken to No. 1 
instead of headquarters? A. It is an order that we keep 
our prisoners at No. 1 and I wouldn’t disobey orders. 

Q. How long has that order been in force? A. That 
has been done for years. The Detective Bureau prisoners 
are to be kept, if possible, at No. 1. 

Next saw plaintiff at the line-up that night, but didn’t 
talk to him, talked to his counsel that night at headquarters, 
just as sure that he talked to plaintiff’s counsel that night 
that he is that plaintiff was sent to No. 1 and not head¬ 
quarters, the charge of disorderly conduct was placed 
against him on the books at No. 1 Precinct, when having 
him sent there told him that he had the privilege of posting 
collateral and being immediately released and he said he 
wouldn’t do it, witness wouldn’t be positive as to the exact 
time the charge was placed on the book but it was put on 
that day, is quite sure that Groves placed the charge, “We 
were both together.” 

Q. Was any charge placed against him at headquarters ? 
A. It was placed against him at No. 1. 

Q. Was any charge placed against him at headquarters? 
A. There was a charge already against him when he went 
to headquarters. 

Q. Was any charge written against him on any book 
at headquarters? A. Well, the charge is written at the 
precinct and then it is teletyped to headquarters. 

Q. I didn’t ask you that. A. We have nothing to do 
with— 

The Court, Oh, Mr. Sullivan. 

Mr. Sullivan. I will come to the bench and tell you 
what I am after, if your Honor please. It is very serious. 
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The Court. Well, he has told you and the Court very 
plainly the way the thing is done, that they are charged 
at the precinct to which they are taken and then it is tele- 
typed to headquarters, isn’t that correct? 

The witness. That is correct, your Honor. 

By Mr. Sullivan. 

Q. Now, Mr. Cox, isn’t it a fact that they have at 
headquarters a book in which charges are entered sepa¬ 
rately and distinctly from those entered at the pre- 

140 cincts? A. If you take a man to the precinct— 

Q. Can you answer that? A. If you take a 
man to the precinct - it is teletyped. If you take a man 
direct to headquarters, it is placed at headquarters. 

Q. Then I am asking you: Was any charge placed at 
headquarters against this man? A. No, sir, for the rea¬ 
son he was sent to No. 1. 

Q. Do you know how you happened to see Mr. Lyman 
that day? A. He came up to see me voluntarily. I had 
known him personally. 

Q. Didn’t you telephone to him and ask him to come 
down ? A. I did not. I never telephoned to any lawyer— 

Q. Didn’t you telephone to him that day? A. I did 
not. 

Witness didn’t search plaintiff or take his rings or 
watch awav from him. Didn’t see Peale or Cun- 

141 ningham that day, can remember that distinctly 
after nearly two years. 

Charles A. Duvall, called by the defendants, testified 
that he is Chief, Employment Record Bureau of B & 0, 
Baltimore, Md., has been working in his present capacity 
for 23 years. 

• • • 

Q. Will you look at this paper and tell us what it is, 
sir - whether you recognize it? A. It is the service 
record of Richard Carter. 
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Q. State whether or not that towards the end includes 
an application for employment with the Baltimore and 
Ohio Railroad. A. It does. 

Mr. Gower. We offer file 219212, produced by the wit¬ 
ness Duvall, and ask the admission in evidence of the 
pages thereof which constitute the application for employ¬ 
ment of Richard Carter, namely, pages 1 and 2 thereof, 
and the last page thereof, which bears the signature of the 
applicant. . 

142 Mr. Sullivan. Do you mean the signature only? 

Mr. Gower. The signature has been identified. 

Mr. Sullivan. I agree to the signature. 

Mr. Gower. I would like to read the first part of this 
application here. (Reading). “I hereby apply for a 
position as cook or in such other service or employment 
as may be necessary or required from time to time 

143 by the company.”—It is addressed to the Balti¬ 
more and Ohio Railroad Company— “or my super¬ 
ior officers, and, if accepted, agree to observe all the rules 
and regulations, abstain from the use of intoxicating 
liquors, conduct myself properly whether on or off duty, 
and perform my duties to the best of my ability. In the 
event of my leaving the service for any cause, I hereby 
authorize the company, or its officers, to answer any and 
all inquiries as to my conduct and qualifications while in 
the service and, so far as they may know, the cause of my 
leaving the service.” 

Then on the back page, “I hereby certify and warrant 
that I have carefully read the requirements of this applica¬ 
tion, that the information furnished is correct, and acknowl¬ 
edge that I fully and definitely understand that any false 
statement or misrepresentation herein will justify and 
cause my dismissal from the service. I further under¬ 
stand and agree that my employment is temporary pend¬ 
ing the approval or rejection of this application, also that 
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if any statements made by me in this application should 
be untrue, the company may treat my employment as 
temporary and conditional. ” 

Signed Richard Carter. Witnessed by J. H. Hale. 

• • • 

Q. Have you examined your file in respect to Richard 
Carter, and have you found in that file any Form 726-C- 
Special? A. No, sir. 

• * • 

If you want to know whether or not he received a paper 
like this from the Southern Railway or anybody else, the 
Court will let him answer. 

Mr. Gower. I am asking that question. Will 

145 you answer that please? 

The witness. No, sir. 

Bv Mr. Gower. 

V 

Q. Neither from the Southern Railway or anybody else? 
A. No, sir. 

On cross examination, the witness said that he is in 
charge of employment records, service records, of the B 
& 0, no one else has anything to do with such re- 

146 cords, if an employment or service inquiry was made 
to Van Horn or McAbee in the ordinary course of 

business they wouldn’t answer it, but would send it to 
witness for answer. 

William A. Peale, called by the defendants, stated that 
he is Captain of Police, Washington Terminal, was Lieut, 
of Police, Washington Terminal, around August 2S, 1942, 
didn’t see Groves and Cox in the concourse of the Union 
Station in the morning of that day, didn’t point plaintiff 
out to them, didn’t see plaintiff in the Union Station con¬ 
course or in custody of Cox or Groves that day, at present 
no one is over witness in Police Department, he is its head. 
Has examined file for entire year 1942 and could find no 
record of any parlor car having been broken into. 
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Q. Were you at the line-up at Detective Headquarters 
on August 28, 1942? A. I believe I was. 

Q. How frequently do you go to line-ups? Or did you 
go to them in August, 1942? 

Mr. Sullivan. We object. 

The Court. I will permit that. 

The witness. I would say anywhere from five to six 
or seven times a week. 

By Mr. Gower. 

Q. On August 28, I believe you said, you were there? 
A. I believe I was. 

Q. State whether or not you saw Richard Carter there. 
A. I did if it was August 2Sth. 

Q. Did you strike Richard Carter at that time? 
A. No, indeed. 

Q. Did you speak to him? A. No, sir. 

Q. How near were you to him? A. I would say— 
well, I saw him back in the identification bureau 

147 after the line-up, and at that time was when I was 
the closest to him. I would say about 15 feet. 

Tyree B. Cunningham, called by the defendants, testified 
that he is Lieut, of Police of Washington Terminal Com¬ 
pany and has been so occupied for seventeen and a half 
years, his grade on August 28, 1942, was Sergeant, didn’t 
see plaintiff or detective Groves and Cox in the terminal 
on that day, does not know plaintiff, never met him 

148 or spoke to him. 

On questioning by the Court witness said when 
plaintiff stood up that he had seen him before, has never 
met him, has never seen him in the concourse of the Union 
Station in the custody of Groves or Cox at any time. 

Thereupon, the defendants read in evidence the deposi¬ 
tion of George T. Stanton, which was taken on April 27, 
1944, at the Mount Alto Hospital of the Veterans’ Admin¬ 
istration, in which the witness testified as follows: 
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Q. Mr. Stanton, will von please state your name, age, 
residence and occupation? A. George T. Stanton; age 
44; occupation, precinct detective, No. 9 Precinct; and I 
live at 1502 Rolfe Street, Arlington, Virginia. 

Q. What was your occupation in the summer of 1942? 
A. Precinct detective, No. 9 Precinct. 

Q. Do you know a colored man named Richard Carter, 
who has lived and probably lives now at 612 Third Street, 
Northeast? A. I met him on a couple of occasions. 

Q. Now, state whether or not you know anything of 
an arrest of Richard Carter on July 24 or July 25, 1942. 

A. There was never an arrest. His name was never put 
on the books and he never was arrested. 

On cross examination, the witness testified as follows: 
Q. When did you see him on that occasion ? A. I saw 
him on the first occasion that evening. 

Q. What date? A. The first date that he mentioned. 
Q. July 24? A. I don’t know just what date it was; 
the first date. 

Q. Well now, you saw him the evening of that day at 
what hour? A. In the evening about eight o’clock. 

Q. Do you know how you happened to see him? 
149 A. I left word for him to come to No. 9, that I 
wanted to see him. 

Q. Where did you leave the word? A. At his home 
address on Third Street. 

Q. Who was with you at the time? A. Detective Hay¬ 
den and Detective Bonnacorsy. 

Q. Both of them? A. And also two men from the 

B. & 0. 

Q. Who were they? A. Nicholson and somebody else; 
I don’t recall his name. 

Q. James and Nicholson? A. Yes, sir. 

Q. And you left word that you wanted to see him? 
A. I left word that we wanted to see him. 

Q. How did you happen to go there? A. Why, Mr. 
James and Mr. Nicholson said they wanted to talk to him. 
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Q. They came to yon and said they wanted to talk to 
Carter? A. Yes, sir. 

Q. Did they come to you by direction of any one of 
your superior officers or come directly to you? A. Cap¬ 
tain Cox told me to take care of them. 

Q. They first saw Captain Cox? A. Yes. 

Q. And he was Captain in charge of No. 9? A. He 
was Captain in charge of No. 9. 

Q. And what did they say to you before you went to 
the house? A. They said they wanted to talk to him 
about some cars being broken into in New Jersey. 

Q. About some cars being broken into in New Jersey? 
A. Yes. 

Q. And when you went to his home, how did 
150 you leave word for him to come to No. 9 Precinct? 

A. I will tell you how you do it— 

Q. All I want to know is what you did on this occasion. 
A. The three of us wrote our names on a card, all three 
names on one card. 

Q. On the card left there on this occasion weren’t 
there only two names, your name printed and Detective 
Bonnacorsy’s name written? A. That I could not say. 

Q. Well, Hayden was with you? A. Yes. 

Q. Would his name also be written? A. Usually we 
write all three of them. Whether it was done this time 
or not I can’t be sure; it has been so long. 

Q. Are you sure Hayden’s name was not writen? 
A. I don’t know. 

Q. Whom did you see at that house? A. Some colored 
woman. She said Carter was not in. And we asked if 
she wouldn’t give Carter the card and tell him to come 
to No. 9, that we wanted to talk to him. 

Q. Didn’t you see both the woman and her husband - 
a colored man and a colored woman? A. No, sir; I did 
not. 

Q. You did not? A. I don’t remember seeing any 
man. 
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Q. Which one told you they wanted to ask Carter 
some questions about cars being broken into, James or 
Nicholson or both of them? A. That I couldn’t say, 
because they were both strangers to me; they were both 
strangers to me. I never met either one of the gentle¬ 
men before. 

Q. Did they show you anything typewritten or printed 
about him? A. They merely told me they wanted to 
talk to him about some cars that had been broken into 
up there. 

Q. They didn’t show you anything, typewritten 
151 or printed? A. I think they did show me some 
papers of some kind. 

Q. And do you remember what those papers were? 
A. No, I do not. 

Q. Did anybody on this occasion ask this colored wo¬ 
man whether Carter had gotten into any trouble on or 
with the B & O Railroad? A. No, sir, not as I know of; 
I don’t know of anybody asking that. 

Q. Did anybody ask her if he was home on the night 
of July 21st? A. No. 

Q. Did anybody ask her how he traveled up and down 
the road and whether he paid his fare or not? A. No, 
they did not. 

Q. What word did you say you left? A. For him 
to come to No. 9, that I wanted to see him. 

Q. Did you leave word what time to come? A. That 
would be nine o’clock, because that is when we get back 
from roll call. 

Q. And did you leave word that if he did not show 
up by that time you would get him and lock him up? 
A. No, sir. 

Q. You say you saw him that evening? A. I saw 
him that evening. 

Q. When? A. About eight o’clock. 

Q. Where? A. No. 9. 
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Q. Where in No. 9? A. He was in the detective room 
in No. 9. 

Q. Did von go into the detective room and see him? 
A. I did. 

Q. How did yon go in? A. Walked in throngh the 
door. 

Q. Don’t yon have to unlock a door to get in 
152 there? A. You go upstairs and then you have to 
unlock a door to walk in. 

Q. And who was with you then? A. I will tell you. 
I believe Bonnacorsy was; I can’t remember, it has been 
so long. 

Q. Hayden, James or Nicholson were not with you? 
A. No, not that night. 

Q. What happened when you saw him then? A. I 
told him that the men that wanted to talk with him wasn’t 
there; but if he would come back in the morning they 
would be there. 

Q. What time tomorrow morning did you tell him? 
A. I don’t remember for sure. 

Q. Are you sure you told him to come back tomorrow 
morning? Or was it evening? A. Yes, it was morning, 
whatever time thev were to come in. But he insisted that 
night he wanted me to lock him up. 

Q. When did you learn that the men would not be 
there to see him that night? A. I called down to the 
station there; and they said they went out of town. I 
forgot who I called; I think I called Captain Peale— 
it was his office anyway—that evening. 

Q. How long was that before you saw Carter? A. It 
was when I saw Carter. 

Q. And Mr. James and Mr. Nicholson knew that you 
had told Carter to be there at 8 o’clock. Thev were 

mt 

with you when you left that message? A. They knew 
they were supposed to be there in the evening; but some¬ 
thing happened that evening that they couldn’t be there. 
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I 

Q. Did you ask Carter when you saw him why he was 
not working for the B. & 0.? A. I didn’t ask him any¬ 
thing. 

Q. Either you or Bonnacorsy? A. All we told 
153 him was that the gentlemen was not there; and to 
come back tomorrow morning—whenever I got in 
touch with Captain Peale, or whoever it was. 

Q. Did either one of you on that occasion ask Carter 
how he travelled up and down the railroad? A. No, sir. 
I didn’t ask him anything, because I did not know any¬ 
thing about him. What seemed the matter with Carter, 
he told me— 

Mr. Sullivan (interposing). Only answer the questions 
now. 

The Witness. All right. 

Q. Did he ask you why you had him there? A. He asked 
why we had him there and I told him, that a couple of 
men from the B. & 0. wanted to talk to him about some 
cars. 

Q. Did they tell you why they didn’t just go down and 
talk to him themselves and not ask you to go along? A. No, 
thev did not. 

Q. Did either of you inquire that night where Carter was 
on the morning of July 21st? A. Why, you couldn’t get 
any sense out of him at all; he just wanted you to lock him 
up. 

Mr. Sullivan. Just answer the question. A. (continued). 
No, sir. 

Q. Now, when he asked you why you had him there, did 
either you or Bonacorsy speak up and say that we are 
detectives and whenever we get orders to go after any¬ 
body, you go for them whoever they may be, and that you 
had orders to go and get him and bring him in? A. No, 
sir; we didn’t say that. 

Q. What orders did you have from Captain Cox? A. 
Didn’t have any orders. 
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Q. What orders did you have? A. The only orders we 
had was to go along with these men and see Carter. 
154 Q. When you got those orders where were you? 
A. Ninth Precinct. 

Q. What time of day did you get them? A. I think it 
was around four o’clock in the evening; sometime around 
that; I am not sure. 

Q. Did you tell Carter on that occasion that ordinarily 
you would hold him overnight; but, in view of the fact that 
he had such a good record, to be back the next morning at 
nine o’clock? A. I did not. I didn’t say anything about 
his record. 

Q. Now, the next morning what time did you see Carter? 
A. About nine o’clock. I always get there about nine 
o’clock. 

Q. What time did James and Nicholson come in the next 
morning? A. They came about nine o’clock. 

They tried to ask him questions; and all that Carter 
would say was “Lock me up; charge me on the book; I 
have got money to get me out.” That is all he would say. 
You couldn’t get nothing out of him; he wouldn’t talk. 

Q. Did James or Nicholson read anything to Carter? 
A. I don’t remember. 

Q. Did James or Nicholson have a bunch of papers in 
their hands when talking to Carter? A. To tell the truth 
I can’t say. I couldn’t swear to it; I couldn’t say. 

Q. Did James ask Carter what he was doing in Jersey 
City, New Jersey, breaking into a car on the morning of 
July 21st? A. No. 

Q. Did Carter tell Mr. James that he was not in Jersey 
City but was in Washington that morning? A. No. 

Q. Did Mr. James tell Carter to shut up, or he would bust 
him in the mouth? A. He did not. 
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Q. Did Mr. James tell Carter that he had a statement 
signed by the chef cook, saying that Carter had broken 
into the car that morning? A. No, sir. 

155 Q. And also saying that when the chef cook came 
through the car Carter had an iron bar in his hand 

and had broken into the steward’s cash drawer and was 
putting money, watches, and checks in his pockets ? A. No, 
sir. 

Q. And also saying that Carter had said on that occa¬ 
sion that the chef cook had gotten Carter tired and that 
Carter was going to kill him; and that Carter went after 
him with a long butcher knife three times and missed him; 
and that the chef cook screamed and hollered ‘Please don’t 
kill me”? A. Who was supposed to say that? 

Q.Mr. James. A. No, he did not. 

Q. And also that he had a statement signed by the chef 
cook saying that when the steward came on the car Carter 
was running down alongside it and took a ferry and went 
over to New York? A. No, sir. 

Q. Didn’t Mr. James say to Carter that he had a state¬ 
ment signed by the steward, saying that when the steward 
came on the car Carter was running down alongside of it 
and jumped on a ferry and went over to New York? A. No, 
sir. 

Q. Now, all this was on July 25th? A. Yes, sir, during 
the day. 

• * • 

156 Q. Didn’t you say to Carter at headquarters on 
August 2S, 1942, when Captain Peal and Detective 

Cox and Gross were present, and they had him in custody— 
Mr. Gower (interposing). The question is objected to, as 
assuming matters that do not appear, assuming that Cap¬ 
tain Peal had him in custody, without any justification for 
any such question. 

Mr. Sullivan. The question assumes nothing, and cer- 
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tainly does not even suggest that Captain Peel had him in 
custody. A. I saw him in the line-up. 

By Mr. Sullivan. 

Q.On August 28th? A I don’t remember what day it 
was; but I saw him at a line-up. 

Q.And who was present at that time? A. Oh, all the de¬ 
tectives were at the line-up; all the detectives—everybody. 

Q. Were Captain Peal and Detectives Cox and Gross 
present? A. I couldn’t say. They come down almost every 

night—Captain Peal does. 

• • • 

157 On redirect examination, the -witness testified as 
follows: 

Q. Were you at the Ninth Precint when Carter came in 
on Saturday morning, July 25th? A. I think he got there 
before I did. 

Q. And after you came ho-w long did Carter stay at the 
Ninth Precint that morning? A. Oh, I would judge not 
over 25 minutes, not over that long, because we couldn’t 
get anything out of him at all; he just wanted to be locked 
up. 

Q. Did he display any money in his pocket book? A. I 
didn’t see any money. But he said he had a lot of money 
and he would get himself out if we just put a charge 
against him. 

Q. Was Carter there on Saturday morning in any other 
room than the detectives room at the Ninth Precint? A. X 
was not in the detectives room that morning. I saw 

158 him down stairs in the squad room. 

Q.In the squad room. A. Yes, sir. 

Q. How does the squad room lie with respect to the main 
office of the precinct house in which is located the branch 
exchange telephone switchboard? A. It is just east of it, 
the first room east of it. 

Q. When Carter left the squad room did anyone ac- 
comnanv him? A. No. No. indeed. 
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Q. He went out by himself? A. He went ont by himself. 
Q. Did you see him leave the station house? A. He left 
the station house. I don’t know where he went to; after he 
left the room I didn’t follow him. 

Q. I asked you whether M. Nicholson and Mr. James 
stayed behind, stayed in the precint house after Carter 
left. A. They stayed in the precinct house and talked to 
us a while after Carter left. 

On recross examination, the witness testified as follows: 
Q. What did they talk with you about, after Carter left? 
A. Just about things during the day, police work and so 
forth, and about the way Carter wanted to be locked up 
all the time. 

Q. What else did they say about Carter? A. That is all. 
Q. You mean to say they did not say anything about this 
car being broken into and Carter riding up and down 
without transportation? A. They did not say anything to 
me about it. 

Q. And yet they talked to you after he left? A. They 
talked to me a while, not long. 

Q. And thev talked with vou about him after he left? 
A. Sir? 

Q. They talked with you about Carter after he 

159 left? A. The only thing was they wondered why he 
wanted to be locked up, why he said he wanted to be locked 
up and that he had plenty’ of money to get himself out. 

Q. You are talking about what they said, what Mr. 
James and Mr. Nicholson said? A. Yes. 

Q. That is all they talked to you about? A. That is all; 
just because the man acted peculiar, that is all. 

160 Thereupon, the following transpired: 

Mr. Sullivan. We offer in evidence from the re¬ 
ceipt book of No. 1 Precinct, the following: 

“Washington, D.C., August 29, 1942. 
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‘Received the following named articles taken from me 
by Metropolitan Police, $300. diamond ring, wrist watch, 
belt and tie. Signed Richard Carter.’ That goes in as 
plaintiff’s Exhibit No. 23.” 

Thereupon, Albert Lyman, a witness called by the plain¬ 
tiff, testified that he is a lawyer, has been practicing in 
this District a little over fifteen years, is in the Navy 
now, voluntarily enlisted, has known plaintiff ten or twelve 
years, in or about the month of August, 1942, witness went 
to the Union Station and talked with Peale about the case 
of a man named Copeland, when Peale asked how witness 
knew about the case and told him plaintiff had told him 
about it, and Peale said he expected as much from him, 
“If you are a friend of his tell him to stay awrav from 
Union Station, or we are going to lock him up if he ever 
comes around here, we don’t want him around,” or words 
to that effect generally; believes it was a Saturday night, 
August 29, 1942, that witness was at home, around 6:30 
or 7 he got a telephone call from police headquarters, De¬ 
tective Cox asked if witness knew plaintiff and asked a 
little about him, what witness knew about him, then said 
he was locked up at police headquarters and was asking for 
witness to come down there, so witness wrent dow r n, w’as 
sent to a little room back of the line-up, talked to plaintiff 
a few minutes, then went in the room w T here the Chief of 
Detectives sits and talked to Mansfield, acting Chief, also 
talked to Cox but didn’t say much to him, talked to Mans¬ 
field at length, asked what was the trouble, wrhat they 
were holding plaintiff for, he said for investigation, that 
they had locked him the previous day, the detectives had 
stopped him in the Post Office and asked for his 
161 draft card wrhich he showed them, but got rather 
indignant about being questioned, wanted to know what 
it was all about and got a little loud, so they locked him up 
for investigation, said plaintiff claimed he wras working 
for the railroad and so on, and they wranted to look into it 





130 


a bit, witness asked them to release plaintiff because he 
didn’t want to stay in jail over Sunday, they said they 
didn't know* about it, there seemed to be some robberies 
in railroad cars they had to look into, said railroad de¬ 
tectives told them that there had been some cars broken 
into in New* Jersey and plaintiff w'as connected with that, 
they wanted to investigate, might hold him for some days, 
Mansfield was the one wrho said these things, said they 
were looking into complaints about breaking into rail¬ 
road cars in New' Jersey, some B&O detectives had been 
talking to him, they w'anted to speak to plaintiff, they 
would hold him for a w'hile, witness told Mansfield plain¬ 
tiff was all right, had know’n him for years, not a bum or 
a crook, was 0. K., just a w'orking fellow', they ought to 
let him go and witness was sure he hadn’t done it, told 
Mansfield understood railroad had investigated matter al¬ 
ready, talked back and forth. “I didn’t stand up for my 
rights too much.” So, finally, they said Carter had been 
cussing the detectives out a good deal in the office there, 
witness asked him to place a charge so could get plain- 
itff out on bail or bond, Mansfield said, “Suppose we put 
a charge of disorderly conduct against him,” witness asked 
why, he said, “Well, he has been cussing the detectives 
out. cussing the police officers out,” and witness said, 
“That is all right. If you make it five dollars collateral 
I will agree to it. Let’s forfeit the collateral and let it 
go that way.” Mansfield agreed and telephoned to No. 1 
Precinct in witness’ presence and told some one there to 
accept $5.00 collateral from plaintiff on disorderly conduct, 
then told witness to take plaintiff dowm to No. 1, witness 
did so, wiien got there fellow' at desk seemed to know' what 
it was all about, recognized plaintiff, they got his money 
1 out of an envelope and w’e posted five dollars over 
162 the counter, plaintiff protested about forfeiting col¬ 
lateral, w’anted to try the case. 

Q. Were you told by Inspector Mansfield or anybody 
else, and if so whom, w'hether at the time you were talking 
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there was or was not a charge against him, or whether he 
■was just being held for investigation? A. They told me 
he was just being held for investigation. I remember 
distinctly they wanted to look into these railroad robberies. 

On cross examination, the witness said that he has no 
interest in the pending suit, has not seen the pleadings, 
don’t know much about the case. 

Emery E. Nicholson, a ^witness called by the defendants, 
testified that he is Sergeant of Police for the B & 0, has 
been for eight years, was in Washington July 25, 1942, 
that day was called by Captain Wright of the B & 0 police 
of Baltimore, told witness to meet James on train at 
Union Station, did so and went with him to No. 9 where 
talked with Stanton, Hayden and Bonnacorsv in regard 
to plaintiff, “We wanted to see him about something 
that happened in Jersey City,” all witness knew was what 
he was told by James “That there had been a dining car 
entered and the desk of some one broken into in the dining 
car, and thev wanted to talk—thev had had information 
that Carter was seen in the city on this particular day,” 
in Jersey City, then went to plaintiff’s house, -witness sat 
in the machine with Hayden and James and the other 
three officers went to the door, left a card for plaintiff 
to come to station house; the next morning witness was 
called on the phone by the station house and told that 
plaintiff would be there around 9 o’clock, notified Balti¬ 
more, James came over and -witness met him and they 
-went to the station house, plaintiff -was there sitting in 
a chair and he asked James, “What do you want to talk 
to me about? If you have anything to charge me with, 
go ahead and charge me, I will get out,” he took a roll 
of money out of his pocket and walked out of the 
163 station house, that is all that was said so far as 
witness knows, witness absolutely didn’t grab plain¬ 
tiff by the arm, didn’t draw back as if to hit him, or keep 
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holding him by the arm, never put his hand on him, didn’t 
even speak to him. 

On cross examination, witness said that he and James 
were here together about the Carter matter on two suc¬ 
ceeding days in July, 1942, knows that the first day was 
Friday, is pretty sure it was, couldn’t tell whether it was 
July 24th; on the first day on the way out to No. 9 James 
told witness there had been a car entered at Jersey City, 
plaintiff had been seen there, and they wanted to talk to 
him, he showed witness no papers on that occasion, when 
got to No. 9 may have seen Captain Cox first. 

Q. And didn’t you and James tell him then as to what 
you wanted to see Carter about? A. Captain James, I 
presume, did; yes. 

Q. And didn’t he call in Stanton, or Stanton and the 
other two, and introduce you gentlemen to him or them 
and tell him or them to go with you to see Carter? 
A. That is right. 

Q. Did James tell you why they wanted the police to 
go with them to see Carter instead of you two going alone? 
A. Well, we usually call in the city police if we are go¬ 
ing to a man’s house to talk to him. 

Q. You were not going to make an arrest, were you? 
A. No. 

Q. You considered it was the proper province of the 
police to go with you to help investigate the case? A. Yes. 

Q. Then when whoever went to the door at Carter’s 
house came back, you were told that an appointment had 
been made for Carter to be at No. 9 Precinct that night 
at eight o’clock? A. They didn’t say he would be there 
at eight o’clock. They said for him to come by the sta¬ 
tion house that night. 

From plaintiff’s house went back to the station house, 
then to the Union Station where James got out of witness 
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car and left, don’t know whether he went to Balti- 
164 more or where he went, witness had no word from 
about going back to No. 9 with him that night al¬ 
though the appointment had been made for witness and 
him to see plaintiff; the next morning thinks the first 
person he saw when he walked in No. 9 was Captain Cox 
and the next person was Hayden. 

William A. Peale was recalled as a witness for the de¬ 
fendants. Being asked whether plaintiff at one time said 
to witness that he had had a job offered him on the South¬ 
ern Railway, in the dining cars, and wanted to go there 
and whether witness told him in effect to get off the ter¬ 
minal property, witness said that no conversation like 
that took place between plaintiff and him; Tolson whose 
office is Room 201 in the Union Station is Manager of 
the Washington Terminal Company and witness had no 
orders from him or any person superior to witness in 
authority to keep plaintiff off of the property; believes 
around August 21, 1942, saw plaintiff in his office or on 
terminal property with a man named Copeland, didn’t at 
that time order plaintiff off the property, thinks plain¬ 
tiff came to witness’ office alone on the Copeland matter, 
as recalls plaintiff w^as refused any information in so far 
as Copeland vras concerned and was referred to Claim 
Agent; never told Lyman that if he were a friend of 
plaintiff’s to tell him to stay away from the terminal 
property, doesn’t think Mansfield is on active duty now, 
thinks he is retired, doesn’t know where he lives. 

Plaintiff, in rebuttal, said that on the morning of Au¬ 
gust 28, 1942, at the Post Office he didn’t say to Groves 
or Cox that he wouldn’t show them a God-damn thing 
or that he had been in to see the Postmaster, or that he 
knew the President of the United States, nor did they 
tell witness they were charging him with disorderly con¬ 
duct. 
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The Court reopened the plaintiff’s case for the tes¬ 
timony of Howard L. Denton, who was thereupon called 
and said, that he is General Superintendent of 
165 Police for the B & 0, has been for twenty-six years, 
both James and Nicholson are under him, has been 
served with a subpoena to produce all correspondence, 
papers and memoranda in his custody or possession re¬ 
lating to plaintiff. 

Thereupon, the Court stated to the jury as follows: 

The question of the plaintiff’s discharge as an employee 
of the defendant B & 0 Railroad Company is not in the 
case for the purpose of recovery. It is only in the case 
as a black-ground for the testimony, so that you can better 
understand it. In other words, you cannot base any ver¬ 
dict for the plaintiff upon any testimony having reference 
to his discharge as an employee of the B. & 0. Railroad 
Company. 

Now, one of the counts, that is one of the parts of 
this complaint, alleges conspiracy against the plaintiff, 
and the Court has ruled that there is not sufficient evi¬ 
dence of conspiracy to go to the jury. So that the ques¬ 
tion insofar as possible recovery is concerned, if you find 
for the plaintiff - the question of any verdict for the 
plaintiff both because of his discharge and because of 
any conspiracy against him, cannot be considered by you, 
because those things are out of the case. 

Thereupon, the witness produced three papers which 
were offered in evidence and read to the jury ac plain¬ 
tiff’s Exhibits 24, 25 and 26, the witness first testifying 
that his title is General Superintendent of Police for the 
B & 0 and T. L. Rowe’s title is Superintendent of Police 
of eastern lines of B & 0, namely: 

Plaintiff’s Exhibit 24, dated July 22, 1942, memoran¬ 
dum for McAhee: Bulling called this morning and said, 
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Diner 1064, Michael, steward, arriving Jersey City on 
Train 504 yesterday, was broken into last night; 

“Mr. Bailing mentioned that Richard Carter, discharg¬ 
ed employee, was in Jersey City yesterday and was seen 
going into the yards at 4:00 p.m. You will recall 
166 that Carter had been second cook on car 1064, and 
possibly may have done the job. 

“E. H. S.” 

The initials E. H. S. are those of Sherman, subordi¬ 
nate to McAbee and superior to Hale. 

Mr. Sullivan. Here is the pencil memorandum, plain¬ 
tiff’s Exhibit 25, I am going to read to you (reading): 

7/22/42 

“H. L. D.” 

•By Mr. Sullivan: 

Q. That is you, I take it? A. Yes, sir. 

Mr. Sullivan (continuing reading): 

“Gave this information to the clerk in New York to 
give to Vesely”— 

By Mr. Sullivan: 

Q. Who is Vesely? A. Superintendent of Police, New 
York Lines. 

Mr. Sullivan (continuing reading): 

“Also gave him list of stolen goods and data on stolen 
check. Will send James to Washington to have negro 
picked up and questioned. 

“T. L. R.” 

By Mr. Sullivan: 

Q. That is T. L. Rowe? A. T. L. Rowe. 

Mr. Sullivan: Plaintiff’s Exhibit 26 (reading): 
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“Baltimore, July 23, 1942 1-3 

“Mr. H. L. Denton: 

“I presume you have received copy of Jersey Central 
Police Department’s report covering robbery on Dining 
Car 1064 on July 22. 

“Would you call attention to the last two paragraphs 
containing inference that may be Richard Carter had some 
connection with this. H. 0. McAbee.” 

Thereupon, both sides rested. 

Thereupon, out of the presence of the jury, prayers 
were discussed. 

The plaintiff requested the Court to grant the following 
instruction: 

167 “1. The jury are instructed to return a verdict 

for the plaintiff against the defendant Baltimore & 
Ohio Railroad Co., in such reasonable sum as will fairly 
compensate him for the loss of employment from Nov. 27, 
1942, to the time of the verdict and for the future. 

In the course of the discussion of said prayer, the fol¬ 
lowing occurred: 

Mr. Sullivan. My first prayer is to find for the plain¬ 
tiff against the defendant B. & 0. on the question of 
wrongful discharge, wilich was put in the case as a mat¬ 
ter of inducement, but by the testimony has become a 
feature for the jury to pass on under Rule 54(c), which 
reads: 

“Except as to a party against whom a judgment is 
entered by default, every final judgment shall grant 
the relief to winch the party in whose favor it is 
rendered is entitled, even if the party has not de¬ 
manded such relief in his pleadings.” 

The Court. Well, all through the case you said you 
didn’t rely on that. 
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Mr. Sullivan. It became a subject for recovery when 
Mr. Van Horn took the stand and testified that he didn’t 
approve of this dismissal entirely on the charges prefer¬ 
red against this man, but in part on the record of a pre¬ 
vious reprimand which was not referred to anywhere in 
the record nor called to this plaintiff’s attention at the 
trial, not one of the charges upon which he was cited, 
and the rules themselves provide—the contract itself pro¬ 
vides that no employee who has been in the service more 
than 90 days shall be disciplined or dismissed without an 
investigation and a reasonable time prior to the investiga¬ 
tion such employee shall be apprised in writing of the 
precise charge against him. Now, he was not ap- 
168 prised in writing of the precise charge on which 
he was dismissed, because he was dismissed in part 
upon a previous reprimand the preceding year. He was 
not apprised of that and no reference to that was made 
in the hearing. Therefore, under the contract the dis¬ 
missal was unlawful and he is entitled to recover compen¬ 
sation which has been lost by reason of that dismissal. I 
submit on the record the jury should be instructed to 
return a verdict for the plaintiff against the B. & 0. Rail¬ 
road Company to that extent, leaving the other questions 
for them to pass on. That is the only question on which 
I ask a directed verdict. 

The second and third prayers are alternatives in the 
event you reject that one. I have alternative prayers 1 
and 2. I can give you a copy of this one. I can give a 
copy of that one to vour Honor also (handing papers to 
the Court). That leaves the same question to the jury. 

“2. If the jury find from the evidence that, though 
the plaintiff was served with notice of the hearing upon 
the charges of unbecoming conduct and language to car 
cleaner, Mr. W. Rosenblum, Jersey City, New Jersey, as 
well as to third cook, Wallace Rother, dining car 1041, 
Train 9, on May 27, 1942, yet his actual dismissal from 
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the service was in whole or in part npon grounds of which 
he was given no notice or opportunity to answer, the ver¬ 
dict of the jury should be for the plaintiff against the de¬ 
fendant, Baltimore and Ohio Railroad Company, and such 
verdict should be in such reasonable sum as will fairly 
compensate him for loss of employment from May 27, 
1942, to the time of the verdict and* for the future.’’ 

My next alternative prayer, if your Honor please— 

Mr. Gower. Of course, we object, your Honor. 

The Court. I understand. 

Mr. Sullivan, (reading). 

“3. If the jury find from the evidence that after the dis¬ 
missal of the plaintiff from the service of the defendant, 
Baltimore & Ohio Railroad Company, the defendant or 
defendants, or either of them, took any action to prevent 
the plaintiff from obtaining other railroad employ- 
169 ment, their verdict should be for the plaintiff and 
against the defendant or defendants which took such 
action, and such verdict should be in such reasonable sum 
as will fairly compensate him for loss of employment 
from Mav 27, 1942, to the time of the verdict, and for the 
future.” 

“4. If the jury find from the evidence that the defen¬ 
dants or either of them, through their agent or agents 
acting within the scope of their employment, caused the 
plaintiff to be summoned to Number 9 precinct, the defen¬ 
dant or defendants who caused him to be summoned there¬ 
by became responsible for whatever injury was done to 
him after responding to such summons, and if they find 
from the evidence that while at Number 9 precinct on 
July 24 or July 25, 1942, he was locked in a room and/or 
was assaulted, which includes seizing him by the wrist, 
their verdict should be for the plaintiff against the defen¬ 
dant or defendants which caused him to be so summoned 
to Number 9 Precinct and should be in such reasonable 
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sum as will fairly compensate him for the damage and 
injury indicated upon him. 

• • • 

“5. If the jury find from the evidence that the defen¬ 
dant Washington Terminal Co., through its agent or agents 
acting within the scope of their employment, caused the 
plaintiff to be arrested on the 28th day of August, 1942, 
it thereby became responsible for whatever injury was 
done to him between the time of his arrest and his dis¬ 
charge, and if they find from the evidence that he was de¬ 
tained and deprived of his liberty for a period of 
170 two days, or any part thereof, beginning on the 
said 28th day of August, 1942, was assaulted, 
searched, finger-printed, photographed, placed in the line¬ 
up of criminals and suspected criminals or otherwise 
manhandled, their verdict should be for the plaintiff 
against the defendant Washington Terminal Company and 
should be for an amount which will reasonably compen¬ 
sate the plaintiff for the damages and injuries so inflicted 
upon him.” 

In discussion of plaintiff’s prayers No. 1, 2 and 3, the 
following occurred: 

The Court. Mr. Sullivan’s position is this: He said 
all through this case that there is nothing in it except 
as a matter of inducement about this dismissal. Now' he 
has changed his mind. He says he has a right to change 
his mind because of the new rule which he read. Now, 
then, I don’t think he does, but I will hear you both on it. 

Mr. Gower. I say definitely he has not. I looked at the 
rule, but it doesn’t cover this situation at all. 

The Court. I want to say this. Mr. Sullivan cannor 
claim that Mr. Rosenblum, or whatever his name w’as - 
Van Horn - cannot claim Van Horn’s testimony surprises 
him, because he was after that very testimony. Mr. Sul¬ 
livan all through the case said he was relying on some- 





140 


thing else. Then after the case is closed he wants it back 
in the case. I don’t understand there is anything in the 
rules to justify this. 

Mr. Sullivan. I haven’t said I was not relying on it. 
I have said it was not an issue in this case. 

The Court. Well, but it is, according to these prayers. 

Mr. Sullivan. Under Rule 54(c), it doesn’t need to be 
an issue in this case. If nothing were made of it at all, 
and the testimony came out on the witness stand, we are 
entitled to recover for it. 

The Court. You said all through the case— 

171 Mr. Sullivan. Even if there is no issue under 
Rule 54(c)— 

The Court. I understand, but you have said all through 
the case you were not trying to recover on that. 

Mr. Sullivan. No, I haven’t said that. That question 
has not come up. 

The Court. Mr. Sullivan you cannot play with this 
Court fast and loose. You have taken this position 
throughout this case that there was nothing in the casei 
involving the question of discharge. 

Mr. Sullivan. I said there is no issue involved in the 
discharge. If the question had been asked, I would have 
said, until Mr. Van Horn’s testimony, we were not claim¬ 
ing anything for discharge. I am frank to say that it 
was not until Mr. Van Horn’s testimony came in that 
we had positive evidence on that. 

The Court. You didn’t announce it at that time. 

Mr. Sullivan. I didn’t need to then. 

The Court. Well, the Court is not going to permit a 
case to be tried that way. Anything about the discharge 
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is out. You cannot try a case like that in this Court. 
Now, the discharge is out. Let’s see what else is in. 

• • • 

7. If you find from the evidence that any witness has 
testified falsely as to one or more material matters con¬ 
cerning the truth of which such -witness could not 
172 have been mistaken, the jury are at liberty to dis¬ 
regard the whole or any part of the testimony of 
such falsifying witness or witnesses. 

• • • 

191 Mr. Gower. If your Honor please, Rule 54, your 
Honor has made no determination on that, have you, 

sir? 

The Court. I have determined that the dismissal was 
out of the case. 

• • • 

Mr. Gower. Well, I wasn’t quite sure about that. Let’s 
understand what is in the case now. Imprisonment and 
assault on July 24th and 25th? 

Mr. Sullivan. You will have to read back through my 
prayers to see what is in the case. 

• • • 

The Court. I want to tell the jury first that any 
question of this discharge is out of the case. The plain¬ 
tiff cannot recover on the question of discharge. 

Mr. Sullivan. It is out of the case from the point of 
recovery, but it is in the case as a part of the picture 
because it bears on the question of credibility. 

The Court. Oh, Yes. 

Mr. Gower. Of course, we have an objection to that 
ruling. 






Mr. Sullivan. If Mr. Gower is going to object to telling 
the jury it is ont of the case, maybe we had better leave 
it in, hadn’t we, yonr Honor? 

The Court. Second, conspiracy is out of the case. 


172 Thereupon, the Court refused to grant plaintiff’s 
prayers Nos. 1 and 2, modified his prayer No. 3 
by striking out the phrase “and for the future” at the 
end thereof, and as so modified granted the same, and 
also granted plaintiff’s prayers Nos. 4, 5 and 7. 

• • * 

Mr. Gower. Now, informally, before the jury 
192 comes in, as to the circumstance about Carter not 
being employed since May 27th—that is out of the 
case, I assume? 

Thfe Court. No. He swore that he had not been able 
to get any employment. 

Mr. Sullivan. That is in the case. 

The Court. He swore that he could not get any em¬ 
ployment since May 27th. 

Mr. Gower. I thought that was under the conspiracy. 

The Court. It does not necessarily take more than one 
person to keep a man from getting a job. Let us assume, 
now—and I do not know anything about it—that the B. 
& 0. Railroad, and the others, will not employ him. That 
is not a conspiracy, but they will not employ him. 

Mr. Gower. Oh, I see. 

Mr. Sullivan. It is only in the case in that prayer that 
holds them for preventing him from getting employment. 

Mr. Gower. The B. & 0. is the only one, then, that is 
charged with keeping him from getting employment? 
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Mr. Sullivan. Wait until I get the prayer. I will not 
rely on my memory. 

The Court. Down at the Terminal Company, he says 
he had a job and had a right to be on the Southern Bail¬ 
way property, and they ran him off. 

Mr. Sullivan. That prayer covers both defendants, 
prayer No. 3. 

The Court. Of course, their testimony is that they did 
not do it. 

Mr. Gower. Yes, sir. 


The defendants requested the Court to charge as fol¬ 
lows: 

“The jury are instructed that the plaintiff cannot re¬ 
cover under the first count in the complaint, unless they 
find by a fair preponderance of the evidence that 

173 the plaintiff was in fact arrested or imprisoned 
on July 24, 1942, or on July 25, 1942, or on both 

of said dates, and unless they further find that the de¬ 
fendants, Baltimore and Ohio Railroad Company caused 
such arrest or imprisonment by the Metropolitan Police; 
but before the jury can determine that the defendant, 
Baltimore and Ohio Railroad Company, caused the Metro¬ 
politan Police to arrest the plaintiff, the jury must find 
from a fair preponderance of the evidence that the person, 
or persons, causing such arrest have been identified as 
agents, or employees of the defendant, Baltimore and 
Ohio Railroad Company and that such persons acted with¬ 
in the scope of their authority from the said Baltimore 
and Ohio Railroad Company, or in the course of 

174 their employment by said company. 

And if the jury are unable to make such a finding, 
their verdict must be for the defendant, Baltimore and 
Ohio Railroad Company.” 
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The plaintiff conceded the said instruction and the 
Court granted the same. 

Thereupon, the defendants requested the Court to grant 
the following instruction: 

“The jury are instructed that the plaintiff cannot re¬ 
cover on the claim of arrest on August 28th, 1942, unless 
they find by a fair preponderance of the evidence that the 
defendant, Washington Terminal Company, caused the 
arrest and imprisonment of the plaintiff on August 28th, 
1942, by the Metropolitan Police; but before the jury can 
determine that the defendant, Washington Terminal Com¬ 
pany, caused the Metropolitan Police to arrest the plain¬ 
tiff, the jury must find from a fair preponderance of the 
evidence that the person, or persons, causing such arrest 
have been identified as agents, or employees of the de¬ 
fendant, Baltimore and Ohio Railroad Company, or Wash¬ 
ington Terminal Company and that such persons acted 
within the scope of their authority from the said Balti¬ 
more and Ohio Railroad Company, or Washington Ter¬ 
minal Company, or in the course of their employment by 
either company. 

“ And if the jury are unable to make such a finding, 
their verdict must be for the defendants on this claim .’’ 

The plaintiff conceded the said instruction and the Court 
granted the same. 

Thereupon, the plaintiff and the defendants, by their 
counsel, argued the case to the jury, in the course of 
175 which each side read to the jury the prayers which 
had been granted on its behalf. 

• • • 

193 Mr. Gower. May I ask that counsel approach 
the bench, if the Court pleases. 

The Court. Yes. 
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(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, after Mr. 
Gower had presented a request for an additional charge, 
handing copy thereof to the Court, and also a copy to Mr. 
Sullivan, counsel for the plaintiff.) 

Mr. Sullivan. He is trying to get you to overrule 
Prayer No. 3, which you granted, and which I have already 
read to the jury. In other words, we are going to the 
jury on the question of whether the Baltimore and Ohio 
Railroad and the Washington Terminal Company did 
anything to prevent his getting work after his discharge. 
Now he is endeavoring to get you to overrule that prayer. 

Mr. Sullivan. You struck out “and for the future”. 
Here is the Prayer No. 3 which you have. 

The Court. That is certainly it. That is right. 

Mr. Sullivan. I limited myself in the argument to the 
jury. I told them that they could not allow anything for 
the wrongful discharge, but only for interfering with his 
employment. 

Thereupon, the Court charged the jury as follows: 

The Court. “Ladies and gentlemen, as you know, there 
are two defendants in this case, the Baltimore and Ohio 
Railroad Company, and the Washington Terminal Com¬ 
pany. 

175 “Now, the evidence upon which the plaintiff 
claims damages centers around what happened or 
did not happen insofar as the Baltimore and Ohio Rail¬ 
road Company is concerned, on the 24th and 25th days 
of July, 1942. There is evidence, from the standpoint 
of the plaintiff, that tends to show that the Baltimore and 
Ohio Railroad Company employees w T ere responsible for 
his being locked up at a police station here in Washing¬ 
ton and threatened and subjected to a certain minor 
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amount of physical pressure in the shape of taking hold 
of his arm, and matters of that kind. 

“Now, as to that the Metropolitan Police say that that 
statement is absolutely untrue; he was not locked in a 
room and imprisoned, and was not threatened, and that 
he was not touched. And the Baltimore and Ohio Rail¬ 
road Company disclaims, and their employees disclaim 
any responsibilty for his detention. 

“Now, that is the situation in so far as the Baltimore 
and Ohio Railroad Company is concerned and, therefore, 
vour verdict will be either for the plaintiff or the de¬ 
fendant as to the Baltimore and Ohio Railroad Company. 
If you find for the defendant, that disposes of the matter; 
and if you find for the plaintiff, you would have to bring 
in a separate verdict for any damages you find against 
the Baltimore and Ohio Railroad Company. 

“Now, when it comes to the Washington Terminal Com¬ 
pany, that alleged affair took place on the 28th and 29th 
of August. There is evidence tending to show that 
176 the Washington Terminal Company was responsible 
for this man’s arrest; responsible for his being 
beaten up by these two policemen; responsible for his 
being detained overnight; placed in the line-up, and 
fingerprinted and his suffering indignities. 

“Now, the Metropolitan Police say that that is not the 
truth; they say they picked him up as a suspicious char¬ 
acter in the Washington City Post Office, and because of 
his belligerent and uncooperative attitude they took him 
into custody, first for investigation, and then charged him 
with disorderly conduct; and that the Washington Ter¬ 
minal Company had absolutely nothing to do with it one 
way or the other. 

“Now, as to the Washington Terminal Company, they 
say they know nothing about it; they say they never heard 
of it until afterwards; in fact, until the inception of this 
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litigation; had nothing to do with the arrest; did not know 
that he was arrested; and didn’t know anything about 
it one wav or the other; they didn’t see him in the Union 
Station and just simply had nothing whatever to do with 
the transaction. 

“So, you will find a separate verdict as to the Washing¬ 
ton Terminal Company as a defendant. If you believe 
that the plaintiff’s testimony is the correct interpreta¬ 
tion of what happened, you will find a verdict for the 
plaintiff in such sum as you deem proper; on the other 
hand, if you believe the testimony of the defendant, that 
this arrest was made by the Metropolitan Police solely 
on their own account, and because of this plaintiff’s at¬ 
titude in the Post Office, and that the Washington Ter¬ 
minal Company had absolutely nothing to do with it, then 
you will find for the defendant. 

“There will have to be two separate verdicts, as I 
said before, as to these defendants, the Baltimore and 
Ohio Railroad Company and the Washington Terminal 
Company. 

“Now, there are instructions to the jury already grant¬ 
ed by the Court with respect to what the Court has stated 
to you, and the Court thinks they are sufficiently clear 
and cover the ground, except that if you find for the 
plaintiff and find, in the case of the Baltimore and Ohio 
Railroad Company, or the Washington Terminal 
177 Company, that he suffered, in addition to his phys¬ 
ical sufferings, if any, that he suffered indignity, 
and was humiliated in that suffering, he would also be 
entitled to compensation for that. 

“Now, Ladies and Gentlemen of the jury, on the ques¬ 
tion of the burden of proof, the Court instructs you that 
if you find that the testimony in the case on the part 
of the defendants is stronger than the testimony on the 
part of the plaintiff’s' contention, you will find for the 
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defendants. If, in your opinion, yon can give the defen¬ 
dants’ testimony equal weight, that it is equally as satis¬ 
factory to you as the testimony of the plaintiff, you will 
still find for the defendants. But, if on the other hand, 
you are of the opinion that the weight of the evidence, 
either in the case of the Baltimore and Ohio Railroad 
Company, or the case of the Washington Terminal Com¬ 
pany, if you believe it is weaker than the testimony of 
the plaintiff, you will find for the plaintiff. 

“Now, counsel may come to the bench. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

The Court. Is there anything else? 

Mr. Gower. Nothing at all. 

Mr. Sullivan. You failed to tell the jury, your Honor, 
that if the defendants, or either of them, did anything to 
prevent the plaintiff from obtaining other railroad em¬ 
ployment, that they should find for the plaintiff and 
against the defendant or defendants. I think you should 
call the jury’s attention to that matter. 

And at the opening of your charge you stated that the 
Metropolitan Police say that the statement of Carter is 
absolutely untrue, that he was locked in that room. Officer 
Stanton in his deposition, and he is of the Metropolitan 
Police, did say that he had to unlock the door to get into 
that room. 

The Court. I do not remember that. 

178 Mr. Sullivan. I will show you the deposition. 

The Court. Was that testified to here? 

Mr. Sullivan. No, sir; by deposition. It is on page 
7. This is Officer Stanton testifying by deposition. He 
said that he saw* him that evening about 8 o’clock, in No. 
9. Then he "was asked: 
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“Q. Where in No. 9? “A. He was in the detective 
room in No. 9. 

“Q. Did vou go into the detective room and see him! 
“A. I did. 

“Q. How did yon get in! “A. Walked in through 
the door. 

“Q. Don’t you have to unlock a door to get in there! 
“A. You go upstairs and then you have to unlock a 
door to walk in.” 

I argued that to the jury. The effect of his tesimony 
is that he unlocked the door and walked in and found 
Carter inside. 

The Court. What do vou have to sav! 

•> « 

Mr. Gower. The first part of the deposition is that 
the man was never arrested; his name never put on the 
books. He never was arrested. 

The Court. But if he was locked up— 

Mr. Sullivan. We admit Bonnacorsv and Hayden did 
not support that, but Stanton does say that he was locked 
in the room. 

Mr. Gower. I say, that it does not appear here that 
Carter was locked in the room. 

The Court. What do vou think of it! 

Mr. Gower. I don’t think Carter was in the room when 
he unlocked the door. 

The Court. I am ready to rule. Let me have the third 
prayer, please. 

(Counsel returned to the trial table, and the trial 
179 proceeded as follows): 

The Court. Ladies and Gentlemen, counsel for the 
plaintiff in his argument read to you the plaintiff’s in¬ 
struction No. 3 granted by the Court on behalf of the 
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plaintiff. He is afraid that possibly if I did not mention 
it you might overlook it. Now, of course, he read the 
prayer correctly, and argued it fairly, and I have nothing 
to add to it. It savs this: 

“If the jury' find from the evidence that after the dis¬ 
missal of the plaintiff from the service of the defendant, 
Baltimore and Ohio Railroad Company, the defendant 
or defendants, or either of them, took any action to prevent 
the plaintiff from having other railroad employment, their 
verdict should be for the plaintiff and against the de¬ 
fendant or defendants, which took such action, and such 
verdict should be in such reasonable sum as will fairly 
compensate him for loss of employment from May 27, 
1942 to the time of the verdict.” 

Now, in reading this I am not trying to accent it at 
all; I am only doing it at the plaintiff’s counsel’s request, 
because he stated that if I did not mention it in my charge 
the jury might overlook it. The reason I did not mention 
it is that it was already mentioned in the argument. 

Plaintiff’s attorney also called the Court’s attention 
to the testimony in a deposition by a man named Stanton, 
a precinct detective. Now this deposition was read to the 
jury, as you will remember, Mr. Gower sitting here, and 
Mr. Sullivan sitting here. Now’, frankly, I do not know 
how to interpret this testimony, myself, but I will read it, 
and you can interpret it as you think it should be inter¬ 
preted. This was either on the 24th or the 25th of July, 
as I undestand. 

Mr. Sullivan. This was on the evening of the 24th. 

The Court. Now, speaking of the plaintiff, he was 
asked: 

“Q. You say you saw’ him that evening? “A. I saw 
him that evening. 

180 “Q. When? “A. About 8 o’clock. 

“Q. Where? “A. No .9. 
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“Q. Where in No. 9? “A. He was in the detective 
room in No. 9. 

“Q. Did yon go into the detective room and see him! 
“A. I did. 

“Q. How did yon get in? “A. Walked in throngh 
the door. 

“Q. Don’t yon have to nnlock a door to get in there? 
“A. You go np stairs and then yon have to nnlock a 
door to walk in”. 

Now, as I said before, I don’t know whether Stanton 
means that he was locked in this room, or not. I have 
only read the testimony as I have it, and it is for yon 
to interpret it 

Yon may retire and consider of your verdict, ladies 
and gentlemen. 

Thereupon, the jury retired, and in due course return¬ 
ed its verdict in favor of the defendants. 

W. C. SlJLLIVAN 
Ernest F. Coleman 
Attorneys for Plaintiff 

Service acknowledged this 
8th day of December, 1944. 

Hamilton & Hamilton 
Henry R. Gower 

Attorneys for Defendants. 

• • • 

181 CONCISE STATEMENT OF POINTS ON 
WHICH APPELLANT INTENDS TO RELY 

ON APPEAL 

1. The several motions to require production should 
have been granted. 

2. The Court should have stricken the volunteer state¬ 
ment of the witness Bonaccorv that “whenever any body 
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is detained, we don’t keep them in the room; we have a 
cell block in the Precinct Station for any body that is de¬ 
tained”, which was in answer to the question of defen¬ 
dants’ counsel, “Was Carter in that room by himself 
when the door was locked and he could not get out of 
the room?” 

3. The Court should not have sustained the objection 
to the question propounded on cross examination to the 
witness, McAbee: “I understood you to say this morn¬ 
ing that you didn’t have time to preside at all these hear¬ 
ings concerning these employees; is that right?” 

4. The Court should not have sustained the objection 
to the question propounded on cross examination to the 
witness, McAbee: “When you have hearings of this sort, 
are you the gentleman that always presides?” 

5. The Court should have sustained the plaintiff’s ob¬ 
jection to the question propounded to the witness Peal: 
“How frequently do you go to line-ups? Or did you go 
to them in August, 1942?” 

6. The Court should have granted plaintiff’s first pray¬ 
er, “To return a verdict for the plaintiff against the de¬ 
fendant, Baltimore & Ohio Railroad Company in such 
reasonable sum as will fairly compensate him for the 

loss of employment from May 27, 1942, to the time 
182 of the verdict and for the future. 

7. If, for any reason, plaintiff’s prayer No. 1 
should not have been granted, subject matter thereof 
should have been submitted to the jury by plaintiff’s pray¬ 
er No. 2. 

8, The witness, Stanton, having testified that when on 
the evening of July 24, 1942, he went into the detective 
room in No. 9 Precinct where he found plaintiff, he had 
to unlock a door to walk in, the Court should not have 
commented “Frankly, I do not know how to interpret 
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this testimony, myself, but I will read it and you can inter¬ 
pret it as you think it should be interpreted • • • I don’t 
know whether Stanton means that he was locked in this 
room, or not”. 

• • • 

185 ADDITION TO CONCISE STATEMENT OF 

POINTS ON WHICH APPELLANT INTENDS 
TO BELY ON APPEAL/ 

Insert after original point 5, the following: 

6. The Court should not have stopped the cross exam¬ 
ination of the witness Cox as to his ability to remember 
everything he did on every day of every one of thirty- 
one years, and should not have commented “That is not 
a fair question”. 

7. The Court should not have refused to charge the 
jury on the question of conspiracy, should not have ruled 
“conspiracy is out of the case”, and should not have told 
the jury “There is not sufficient evidence of conspiracy 
to go to the jury,” or that the question of conspiracy 
“cannot be considered by you” because it is “out of the 
case.” 

Change the numbers of original points 6, 7 and 8 to 

8. 9 and 10. 

• • • 

190 AMENDED DESIGNATION BY DEFENDANTS 
OF ADDITIONAL PORTIONS OF THE RECORD, 
PROCEEDINGS AND EVIDENCE TO BE INCLUDED 
IN THE RECORD ON APPEAL. 

1. Extracts from the Stenographers Transcript, as fol¬ 
lows: 

Page 206, lines 13 to 17; page 361, lines 1 to 15; 
Page 376, lines 24 to 27, inc.; Page 377, line 9 to end 
of page; page 378, line 1 to 11, inc.; Page 384, lines 
8 to 19, inc.; page 390, line 13 to end of page; Page 



391, line 1 to 12, inc.; Page 400, line 1 to 15, inc.; 
Page 401, lines 10 to 16, inc. 

2. This designation by Defendants of Additional Por¬ 
tions of the Record, Proceedings and Evidence to be in¬ 
cluded in the record on Appeal. 



